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fOBlWOlB 


The  ocean  bill  of  lading  is  the  vital  document  of  international 
trade.  As  receipt,  as  contract  of  carrii^,  and  m  negotiable  docu- 
ment of  title,  it  must  be  satisfactory  to  consignor,  oons^ee,  ship- 
owner, banker,  underwriter,  and  the  many  other  agencies  which 
handle  international  commerce. 

Eecent  legislation  has  profoundly  altered  the  law  of  ocean  bills  of 
lading  and  created  a  demand  for  the  new  texts  and  a  brief  discussion 
of  their  effect.  While  this  discussion  is  largely  directed  to  the  Ameri- 
can Act  of  1936,  the  statements  may  in  general  be  applied  to  the 
Ganadiui  and  Newfoundland  Acts  by  reading  the  references  to  Sec^ 

i*  ^^^^^^   1       •  m 

tions  IWPlipclusiTe  as  references  to  the  Schedule,  Articles  I  to  VIII 
inclusive. 

It  is  of  course  too  soon  to  support  a  discussion  with  an  array  of 
citations  of  decided  cases  ;  much  can,  howeyer,  now  be  indicated  with 
reasonable  assoranceb 

1?be  ConveJTtiffff  tf>?i  nmi  thiT  Afrfi  Ttprtsfnt  n  hmnflJbjijirirnn 
adjustment  of  the  risks  <if  ocean  transportation.  In  so  far  as  the 
previous_riilesj)f  law_are  changed,  both  parties  wi£ISLOQse~sQm^ 
thing.  Shipowners  jet  rid^of  the  impliedjyarraiityf_,of  the_/si£  con- 
struction of  the  Harter  Act,  and  of  the  stiffer  rules  as  to  a  deviatijan* 
Caigo'^&lnd^cOhe  ioice  ^use,  the  short  time  for  suit  daose, 
$100  t^ue  elauae,  some  thirty-nine  f^)ecific  ^  exceptions,^  the  bene- 
fit of  insurance  dause,  and  the  private  carriage  rule. 

At  the  final  House  and  Senate  hearings,  in  1935  and  1936,  unani- 
mous support  of  the  measure  was  expressed.  The  last  echo  of  the  re- 
maining opposition  emanated  from  the  desire  of  the  Institute  of 
Marine  Underwriters  to  seize  the  occasion  to  bring  about  a  legislative 
pzduhiiioii  ol  the  ^both-to-blame^'  ckuse;  but  when  it  appeared  that  a 
reopening  of  the  matter  for  the  purpose  of  one  amendment  would  lead 
to  further  struggles  concerning  other  subjects  of  general  disagree- 
ment, all  opposition  to  the  Bill  as  agreed  upon  was  withdrawn.  It  is 
quite  evident  that  the  Bules,  in  1936  as  in  1921,  r^resent  the  mazi^ 
mum  of  bill  of  lading  standardization  and  uniformity  obtainable  in 
the  present  state  of  balance  of  the  commercial  and  sMpping  interests 
of  the  world. 

The  texts  have  been  painstakingly  compared  with  the  originaK"^^ 
statutes  and  are  believed  to  be  accurate.  liTotice  of  any  errors  would 
be  gratefully  received. 

Am  W.  'K* 

Jmnuary,  1938. 


fOBEWOlD  TO  THE  SECOND  PRINTINO— 1941. 


'Wm  iist  piintiiig  <xf  fills  WMb  book  lias  hem  so  weU  leoeiTed  that 
a  stoond  prntiiig  lias  become  necessaiy.  In  lie  interreiiiiig  tiuree 
W  a  nLb«rf  «««  have  didtedjSdicM  opinions  throwing  new 
or  further  light  on  various  aspects  of  the  subject.  Two  interesting 
new  textbooks  have  contributed  to  the  discussion — Professor  Gustavus 
M.  Bobinson's  Eandhook  of  Admwaliy  Law  in  the  United  States 
in  tbe  Hornbook  Series  (1939)  and  A  Model  Ocean  BUI  of  Lading 
by  Ebeibaid  P.  Dentscb  (1940).  Tbe  on&reak  of  the  EuTOpean  War 
in  September  19i9/ following  on  the  distnxbenoe  of  maiitime  com- 
merce by  the  Japanese  invasion  of  China  (193%),  the  Italian  war 
against  Ethiopia  (1935)  and  the  Spanish  Civil  War  (1936),  justifies 
a  discussion  of  the  war  and  restraint  of  princes  clauses  developed  to 
meet  these  situations.  The  Commentary  has  accordingly  been  some- 
what expanded  to  reflect  these  new  sonrces. 

OmMlfal  acknowledgment  is  made  to  Messrs.  Stanley  W.  Sehader, 
of  IMrTork,  T.  W.  Wani^,  of  Montreal  and  J.  A.  Wo^son  of  Manila 
for  cmnments  tai  aaggestionB  for  improvement    the  text 

Mm  W.  Xa 

Hew  York,  February,  1041. 
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U  S-  CARRIAGE  OF  GOODS  BY  SEA 
ACT,  APRIL  16, 1936* 

Siectirt  July  Ifi,  1988. 


Pvblao  Ho.  811,  74th  CoogrMt.  (a  1118). 
V.  &  totitet  at  IrfBft^  m  40,  pages  1807-1818. 
Titk  46»  W.  &  Code,  Sectioas  180&-1S18. 


AE  ACT 

EILATIFG  TO  THE  CAEEIAGE  OF  GOODS  BY  SEA. 

Note:  The  blackface  captions  and  statutory  references  are  not  part  of  the 
statutory  text  as  enacted,  but  are  supplied  for  convenient  r^erenoe.  Badi 
sentence  is  printed  as  a  separate  paragraph  lor  similar  eameBienee. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
U nited  States  of  America  in  Congress  assembled, 

S€Of»— Ocean  Bills  of  Lading— Foreign  Trade— Inward 

and  Onlwafd* 

ir.  &  Code,  Title  48,  Stetfon  1800.  49  Stat.  1807. 

That  eyery  bill  of  lading  or  similar  docament  of  title  wliich  is 
OTidence  of  a  contract  for  the  carriage  or  mm 

ports  of  the  United  States^  in  foreign  trade^  shall  haTe  effect  subject 
to  the  provisions  of  this  Act. 


mm  HAGIIB  KULBS 
Terms  B^ned. 


V.  a  Codi^  title  4S,  Soetion  1801.  48  Stat.  1808. 

*  Section  1.  When  nsed  in  this  Act — 

Carrier* 

(a)  The  term  ''carrier**  includes  the  owner  or  the  charterer  who 
inters  into  a  contract  of  carriage  with  a  shipper, 

*  Tiiese  section  nnmbers  are  uniform  in  aU  nations  end  slioiild  praferalily 
Ite  used. 


t  17.  8*  Owrm$§  0/  €hoit  h§  8m  Ad,  19$$. 

Section  1 

Cmtiwsfj^L^ua^iM§$  Under  B/L— -When  B/L  Issued  Under 

ciuirter  FarQr* 

(b)  Tim  tenn  ^'ciintract  of  earriagi^  applies  only  to  contracts  of 
carriage  oorered  by  a  bill  oi  iuding  or  any  similar  document  of  title, 
insofar  as  such  document  relates  to  the  carriage  of  goods  by  sea,  in- 
dnding  any  bill  of  lading  or  any  similar  document  as  aforesaid  issued 
iioder  «  jmtmmA  to  .  diaitor  ptiiy  from  the  momeiit  at  which  Bocfa 
bill  4i{  lading  or  eimilaf  document  of  title  regulates  the 
between  a  earner  and  a  bolder  of  Hie  same. 


Ooois— Lifo  Aidaiils— Beck  Cargo. 

(c)  Tbe  term  ** goods**  includes  goods,  wares,  merchandise,  and 
articles  of  every  kind  whatsoever,  except 

live  animd.  «>d 

Caigo  wbicb  by  the  contract  of  eaniage  is  stated  as  hdag 
eanied  m  deek  and  Is  so  carried. 


"  K  - 

(d)  Tftif^lMli  ^aliif means  any  vessel  used  for  the  carriage  of 


C«i  I  f^plf  GoodSy  from  Loading  UntH  Discharge. 

(e)  The  tenn  earziage  of  goods  covers  the  period  from  the  time 
when  tbe  goods  are  loaded  on  to  the  time  when  they  are  discharged 
'fjiem  tho'  sbiDa 

Bisks — ^  Sbo.  2. 

W.  &  Coifi,  Title  m.  Section  ISOt.  10  Stat.  ItOi. 

Canier's  Duty  and  Rights. 

Snbject  to  the  provisions  of  section  $,  imder  every  contract  ol 
of  goods  by  sea,  the  carrier  in  ration  to  the  loading,  han- 
■lowage,  carriage,  custody,  care,  and  discharge  ol  such  goods, 
shall  be  subject  to  the  responsibilities  and  liabilities  and  entitled  to 
the  rights  and  immunities  hereinafter  set  forth. 

BliSPONsiBiLmie  mi)  LiABmxnB — *  Sec.  3. 

m  S.  Code,  Title  iS,  Section  ISOS.  10  Stat  IMS. 

Dne  DiUgvnGt  Bif Oft  BM;inning  Voyage. 
(1)  thi^r^I^loun^^  bZ^at  ZTginning  of  the 
foyage,  to  exercise  die  diUgence  to— 


*  Theee  leetkm  mnnteo  mm  imifemi  in  all  oa^mw  sad  shoiili  pref erabiy 


U,  8»  Oarmge  of  Goods  h^f  Sea  Act,  19S$.  S 

/  8§^on  $. 

^(a)  MalDe1ibe#lp  seai^soiji^ 
\/(b)  Properly  man,  equip,  and  supply  the  ship; 
V^c)  Make  the  holds,  refrigerating  and  cooling  chambers,  and  all 
other  parts  of  the  ship  in  which  goods  are  carried,  fit  and  aa;fe  for 
their  reception,  carriage,  and  preservation.  ^ 

Carrier's  Duty  to  Caii^ 

(2)  The  carrier  shall  properly  and  carefully  load,  handle,  stow, 
eany,  keep,  care  for,  and  disdiarge  the  goods  carried. 


9iU  o|  liSding  III  Tssiie  Essential  StatemcntSji 

(8)  After  receiving  the^goods  into  his jdiarge  the  carrier,  or  thg. 
master  or  agent  of  the  carrier,  shall,  on  demand  of  the  shippej^jfigije 
to the  shipper  a  billofJading  sb^wiM  iilinftnfi  Other  thinPfr— 

Identification  Marks. 

(a)  The  leading  marks  necessary  for  identification  of  Hie  goods  as 
the  same  are  furnished  in  writing  by  the  shipper  before  the  loading  of 
such  goods  starts,  provided  such  marks  are  stamped  or  otherwise 
shown  clearly  upon  the  goods  if  uncovered,  or  on  the  cases  or  cover- 
ings in  which  such  goods  are  contained,  in  such  a  manner  as  should 
ordinarily  remain  legible  nntil  the  loid  of  voyage. 

M umber  or  W«i|^  of  PadoigeBy  ele. 

(b)  Either  the  number  of  packages  or  pieces,  or  the  quantity  or 
weight,  as  the  case  may  be,  as  furnished  in  wxiting  by  the  shipper. 

Order  and  Condition  of  Goods— laaeemnte  or  UndMcksd 

InfoimatiML 

(c)  The  apparent  order  and  condition  of  the  goods :  Provided,  That 
no  carrier,  master,  or  agent  of  the  carrier,  shall  be  bound  to  state  or 
show  in  the  bill  of  lading  any  marks,  nnmber,  quantity,  or  wd|^t 
which  he  has  reasonable  ground  for  suspecting  not  accurately  to  rep- 
resent the  goods  actually  received,  or  which  he  has  had  no  reasonable 
means  of  checking. 

B/L  Ptten  SMe  SHipiee  of  Receipt  of  Good»— Pomerene 

Not  Affected. 


(4)  Sodi  a  l»ll  ol  lading  Aall  be  prima  &ese  evid^aee  of  the 
receipt  by  the  carrier  of  the  goods  as  therein  described  in  accordance 


i  U.     Cmriag§  0/  Chods  hif  Set^  Act, 

^^^^^llflfml^K^  ^^^^^^ 

wiil  paragraphs  (3)  (a),  (b),  and  (c)  of  this  section:  Provided, 
1%at  nothing  in  this  Act  shall  be  construed  as  repealing  or  limiting 
flo  application  of  any  part  of  the  Act,  aa  amended^  entitled  ''An 
Aid  iektiii|  to  biUa  ol  lading  in  interstate  and  toeign  oommeroe,*' 
approfnd  Jlllll  »0, 1016  liHipl).,  Title  49,  sees.  81-124,  89  Stat 
188),  ccnmiiiiiilj  lai0im  as  iba  '^Tcmmm  Bills  of  Lading  Act/'* 

Acciifacy  of  MaTk%  fte^— Otiaranteei     SMf per;  Indenmitj 

to  Bmr. 

(5)  The  shipper  shall  be  deemed  to  have  gnaranteed  to  the  earner 

iio'i'lil^  at  the  time  of  shipment  ^of  the  marks,  nnmber,  quantity, 
and  weight,  as  furnished  by  him;  and  the  shipper  shall  indemnify 
the  carrier  against  all  loss,  damages,  and  expenses  arising  or  resulting 
fHnn  inaccJacieB  in  such  paxticalars.  Tb.  light  of  the  earner  to 
such  indemnity  shall  in  no  way  limit  his  responsibility  and  liability 
'Vndif  Mie  eontract  of  carriage  to  any  person  other'  jhi^Ti  the  sMf^r. 

''Villi 

Hotko  of  1m8  or  ili|Bigo---¥iiiiilt  Bamage. 

(6)  Unless  notice  of  loss  or  damage  and  the  general  nature  of  such 
Iw  or  daquige  he  giien  in  writing  to  the  carrier  or  hia  agent  ai  the 
port  flf  iiadttrge  before  or  at  the  tune  of  the  removal  of  tiie  goods 
ittlo  lim  custody  of  the  person  entitled  to  delivery  thereof  under  the 

contract  of  carriage,  sudi  remoTal  shall  be  prima  facie  evidence  on 
Hie  deUvery  by  the  carrier  of  the  goods  as  described  in  the  bill  of 
ladiniE. 

uouco  or  JuOBS  Or  iJMiiMWy  %i#on€eMiBH  'UsmavB*' 

If  the  loss  or  damage  is  not  apparent  the  notice  must  be  given 
within  three  days  of  the  deMvery. 

'llotko  Bgiillil>,  oil  SMdnt 

Sild  notice  of  loss  or  damage  may  be  endorsed  upon  the  receipt  for 
iie  goods  given  by  the  person  taldng  deliYery  thereof. 

Votto  Mot  lAtilfod  if  Jolitt  Impoetiffia  Had, 

The  notice  in  writing  need  not  be  given  if  the  state  of  the  goods 
has  at  the  time  of  their  receipt  been  the  subject  of  joint  survey  or 
in^ieolioiL 


U.  8.  Carnage  of  Goods  by  Sea  Act,  19S6. 
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Time  for  Suit,  One  Tear. 

In  any  event,  the  carrier  and  the  ahq^  shall  he  discharged  from  all 
liability  in  respect  of  loss  or  damage  unless  snit  is  bron^t  within  ollll 
year  after  delivery  of  the  goods  or  the  date  when  the  goods  should 
have  been  delivered ; 

Effect  of  Failure  to  Give  Notice. 

Provided^  That  if  a  notice  of  loss  or  damage,  either  apparent  or 

concealed,  is  not  given  as  provided  for  in  this  section,  that  fact  shall 
not  affect  or  prejudice  the  right  of  the  shipper  to  bring  suit  within 
one  year  after  the  delivery  of  the  goods  or  the  date  when  the  goods 
,|||pld  have  been  delivered. 

Mtttwd  Bigliti  of  Inapoctiom  and  Tally,  in  Caae  of  Loaa. 

In  the  case  of  any  actual  or  apprehended  loss  or  damage  the  carrier 
and  the  receiver  shall  give  all  reasonable  facilities  to  each  other  for 
inspecting  and  tallying  the  goods. 

SMpped BUI  of  Laiiigi 

(7)  After  the  goods  are  loaded  the  bill  of  lading  to  be  issued  by 
the  carrier,  master,  or  agent  of  the  carrier  to  the  shipper  shall,  if  the 
shipper  so  demands,  be  a  ^'shipped''  bill  of  lading:  Provided,  l%at  if 
the  shipper  shall  have  previously  tak^  up  any  document  of  title  to 
such  goods,  he  shall  surrender  the  same  as  against  the  issue  of  the 

shipped  bill  of  lading,  but  at  the  option  of  the  carrier  such  docu- 
ment of  title  may  be  noted  at  the  port  of  shipment  by  the  carrier, 
master,  or  agent  with  the  name  or  names  of  the  ship  or  ships  upon 
which  the  goods  have  been  shipped  and  the  date  or  dates  of  sMpment, 
and  when  so  noted  the  same  shall  for  the  purpose  of  this  section  be 
deemed  to  constitiite  a   shipped''  bill  of  lading. 

negligence  Clauses  Other  than  Provided  in  Act,  Null  and  Void. 

(8)  Any  clause^  cov^iant  or  i^greement  in  a  contract  of  carriage 
relieving  tiie  carrier  mr  the  ship  from  liability  for  loss  or  damage  to 
or  in  connection  with  Uie  goods,  arising  from  negligence,  fault,  or 
failure  in  the  duties  and  obligations  provided  in  this  section,  or 
lessening  such  liability  otherwise  than  as  provided  in  this  Act,  shflU 
be  null  and  void  and  of  no  eltect. 


i  U.  8.  Omrmg§  of  Goods  h§  Jifd. 

iSfii^tOfit  $g  4* 

BeiMfit  of  Insurance  Clausof,  Hull  and  Void. 

A  bentft  ixf  Insonmot  In  fmm  ol  tiie  cKn^,  or  Unfiir  diose, 
dial  Im  iemed  to  be  a  danse  xeMering  the  caixier  from  liability. 

Bmhtb  and  Immunities — ^  Sec.  4. 
9.  &  Coit^  title  i%  Stctiea  iSOA.  U  SUt  IBIO. 

liitntiiWei  iBieawifliiineii  WiHwiit  Want  of  Due  Diligence-- 

litrdem  of  Proof. 

(1)  Neither  the  earner  nor  the  ship  diall  be  liable  for  ]e«  or 
iamage  mMag  or  reanltiiig  firom  nnaeaworfluneia  nnleas  eanaed  by 

want  of  due  diligence  on  tbe  part  of  the  carrier  to  make  the  ship 
seafworthj^  and  to  secure  that  the  ship  is  properly  manned,  equipped, 
and  supplied,  and  to  make  the  holds,  refrigerating  and  cool  chambers, 
and  all  other j^lljoi  the  ship  in  which  goods  are  carried  fit  and  safe 
for  tbeir  reci^^n,  carriage^  and  preaerratian  in  aeoordaaoe  wk&i 

of  paragraph  (1)  'Of  section  8.  Wbenem  loaa  or  damage 
baa  resnlted  from  mnaeaworthlness^  tbe  bnrden  of  proving  the  exer- 
dae  of  dne  diligence  shall  be  on  tbe  carrier  or  other  persons  claiming 
exemption  under  this  section. 

lieniftlitta  from  Liability  from  Designated  Causes. 

(2)  neither  tbe  carrier  nor  tbe  ship  aball  be  responsible  for  loss  or 
damage  arising  or  resulting  from— 

(a)  Act,  neglect,  or  default  of  the  master,  mariner,  pilot,  or  the 
aerrants  of  tbe  carrier  in  the  navigation  or  in  tbe  management  of  tbe 

ship; 

(b)  Fire,  unless  caused  by  tbe  actoal  fault  or  privity  of  the  earner. 

(c)  Perils^  dangeis,  ill  '■iiiidents.  of  the  sea  or  other  navigable 

watitii 

(d)  Actof  Cfod; 

(e)  Act  of  war; 

(f)  Act  of  public  enemies; 

(g)  Arrest  or  restraint  el  prinee%  rulers,  or  people,  or  selauze  under 
lenal  moceaa: 

(b)  Quarantine  restrictions; 

(i)  Act  or  omission  of  the  shipper  or  owner  of  the  goods,  his  agent 
or  representative; 

*  TUmm  Mctioii  mmilMrs  wx%  miifona  in  all  mitioM  ami  .ilioiild  pnf mMly 
ima. 


U,  8.  Cmriage  of  Goods  hy  8ea  Act,  19S6,  T 

(j)  Strikes  or  lockouts  or  stoppage  oi  restraint  of  labor  from  what- 
ever cause,  whether  partial  or  general:  FfomM^  That  nothing  herein 
contained  shall  be  construed  to  relieve  a  carrier  from  responsibility 

for  the  carrier's  own  acts ; 

(k)  Riots  and  civil  commotions ; 

(1)  Saving  or  attempting  to  save  life  or  property  at  sea; 
(m)  Wa^ageinbulkorweightor  any  other  loss  or  damage  arising 
from  inherent  defect,  quality,  or  vice  tii  tiie  goods; 
(n)  Insufficiency  of  packing; 
(o)  Insufficiency  or  inadequacy  of  marks; 
(p)  Latent  defects  not  discoverable  by  due  diligence;  and 

OthMT  CaiisiSi  Mot  the  Fault  of  Cante;  Buidea.  of  Pfool 

(q)  Any  other  cause  arising  without  the  actual  fault  and  privity 
of  the  carrier  and  without  the  fault  or  neglect  of  the  agents  or  ser- 
vants of  the  carrier,  but  the  burden  of  proof  shall  be  on  the  person 
claiming  the  benefit  of  this  exertion  to  show  that  neither  the  actual 
fault  or  privity  of  Hie  carrier  bcht  ibe  faidi  or  neglect  of  the  ^f^ts 
or  servants  of  the  carrier  contributed  to  tbe  loss  Or  damage. 

Shipper  Not  Responsible  for  Damage  to  Carrier,  etc.  Without  Fault* 

(3)  The  shipper  shall  not  be  rei^Kmsible  tox  less  or  dsmage  sus- 
tained by  the  carri^  the  ship  arising  or  resulting  from  any  cause 
without  tbe  act,  fault,  or  neglect  of  the  shipper,  his  agents,  or  bis 
servants. 

Deviations. 

(4)  Any  deviation  in  saving  or  attempting  to  save  life  or  property 
at  sea,  or  any  reasonable  deviation  shall  not  be  deemed  to  be  an  in- 
fringement or  breach  of  this  Act  or  the  contract  of  carriage,  and  the 
carrier  shall  not  be  liable  for  any  loss  or  damage  resulting  therefrom : 
Provided,  however.  That  if  the  deviation  is  for  the  purpose  id  load- 
ing or  unloading  cargo  or  passengers  it  ^aH,  ^sima  fade^  be  regarded 
as  unreasonable. 

Valuation  of  Cargo — ^Declaration  of  Excess  Value. 

(6)  Neither  the  carrier  nor  Ibe  ship  shall  in  any  emat  be  or  be- 
come liable  for  any  loss  or  damage  to  or  in  comMcboQ  witih  the  toans- 
portatum  of  goods  in  an  amount  exoeeding  $500  per  package  lawful 


t  Cr.  8.  Cimm§€  of  Qwd$  h§  8m  Ad^  mm. 

wmmf  of  Hit  United  ilttis^  mm  mm  id  goods  not  shipped  in  pack- 
ages, par  custoni^  unit,  or  the  equivalent  of  that  sum  in 
Other  eomiicy,  unless  the  nature  and  value  of  such  goods  have  been 
declared  bj  the  ahipper  before  shipment  and  inserted  in  the  bill  of 

l:>illli:flr.. 

Oodaiitioii  of  Vai«o  lot  Cosdiialfei. 

This  declaration,  if  embodied  in  the  bill  of  lading,  shall  be  prima 
facie  evidence,  but  shall  not  be  condusiTe  on  the  carrier. 

Imcioaaed  Mailmiim  Val«o  Clamit  Autliorizai. 

By  agreement  between  the  carrier,  master,  or  agent  of  the  carrier, 
and  the  shipper,  another  maximum  amount  than  that  mentioned  in 
this  paragraph  may  be  fixed :  Provided,  That  such  maximum  shall  not 
be  1m  than  the  figure  above  named. 

Oaitlef  %  mstrnty  lot  to  Bioood  Jketnal  Boiiife. 

In  no  erent  shall  the  carrier  be  liable  for  more  than  the  amount 
of  damage  actually  sustained. 

Biict  of  Misatatemeiita  at  to  lature  or  Value  of  Ooodi. 

Meillier  iiie  canier  nor  the  ship  shall  be  reeponaible  in  any  event 
lor  loss  or  damage  to  or  in  connection  with  the  transportation  of  the 
foods  if  the  nature  or  Talue  thereof  has  been  knowingly  and  f raudn- 
iMity  misstated    the  shipper  in  the  bill  of  lading. 

•m^m  fiiatMt,  IMsfodtira,  ote. 

(6)  Goods  of  an  inflammable,  eiplosive,  or  dangerous  nature  to 
tile  shipment  whereof  the  carrier,  master,  or  agent  of  the  carrier,  has 
not  consented  with  knowledge  of  their  natnro  and  character,  may  at 
aay  time  befoie  dischaige  be  landed  at  any  plaoe  or  deatioysd  or  len- 
ioiod  innociioas  hy  tlio  canier  wilioiit  compensation,  and  tiio  Aipper 
of  snch  goods  shall  be  liable  for  all  damages  and  expenses  directly  or 
indiwcUy  firing  <mt  of  «  resulting  from  «ch  8hi^^^ 

lnflammalil%  olo.,  Caigo— Character  lot  Concealed— Troatmon^ 

If  airy  siicii  goods  shipped  witii  sndi  knowledge  and  consent  shall 
liecome  a  danger  to  the  ship  or  cargo,  they  may  in  like  manner  be 


IT.  8.  Ommge  of  Qooda     8m  Act,  l9Se.  9 

Sections  Jf,  5,  6, 

landed  at  any  place,  or  destroyed  or  rendered  innocuous  by  the  car- 
rier without  liability  on  the  part  of  the  carrier  except  to  general 
a?  erage,  if  any. 

SUBKENDEE  OF  ElGHTS  AND  IMMUNITIES  AND  InCBEASI  OF 

Eesponsibilities  and  Liabilities — *  Sec.  5. 
U.  S.  Code,  Title  4S,  Section  1805.  IS  Stst  ISIL 

Surrendor  of  R^ts— Accoptaaco  of  lacreaaed  TJflfriittiiw 

Authorised. 

A  carrier  shall  be  at  liberty  to  surrender  in  whide  or  in  part  all  or 
any  of  his  rights  and  immunities  or  to  increase  any  c£  his  responsi- 
bilities and  liabilities  under  tliis  Act,  pmided  such  surrender  or  in- 
crease shall  be  mbodied  in  tiie  bill  of  lading  issued  to  the  shipper. 

Act  Not  AppHcalile  to  Charter  Parties— But  B/L  Issued  Under 
Charter  Party  Shall  Comply  With  Act 

The  provisioms  of  this  Act  shall  not  be  applicable  to  charter  parties, 
but  if  bills  of  lading  are  issued  in  the  case  of  a  ship  under  a  charter 
party  they  shall  comply  with  the  terms  of  this  Act. 

General  Average  Clauses  Authorized. 

Nothing  in  this  Act  shal  be  hdd  to  prevent  the  ins^<m  in  a  bill 
of  lading  of  any  lawful  provision  rearing  generattilirage. 

Special  Conditions — *  Sec.  6. 
U.  S.  Code,  Title  46,  Section  1806.  48  Stat  Ittt. 

Ckifi  of  Unusual  C^aneter  May  Bo  GarrM  om  Spedal  Ttma 

Wpon  Hon-Kogotiahio  Receipts. 

Notwithstanding  the  provisions  of  the  preceding  sections,  a  carrier, 
master  or  agent  of  the  carrier,  and  a  shipper  shidl,  in  regard  to  any 
particular  goods  be  at  liberty  to  enter  into  any  agreement  in  any 
terms  as  to  the  responsibility  and  liabOity  of  the  carrier  for  such 
goods,  and  as  to  the  rights  and  immunities  of  the  carrier  in  respect 
of  such  goods,  or  his  obligation  as  to  seaworthiness  (so  far  as  the 
stipulation  regarding  seaworthiness  is  not  contrary  to  public  policy), 
or  the  care  or  diligence  of  his  sarrants  or  agvmts  in  xe|^  to  the 
^ding,  handling, 

•Thoie  oeelioii 
be  mod. 
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10  27.  8.  Ommag§  &f  Choia  %  Bm  A^,  IBM. 

Sections  6,  7,  8,  9, 
Hm  gVNiis  Ciwied  by  sea :  Provided,  That  in  this  case  no  bill  of  lading 
its  been  or  shall  be  issued  and  that  the  terms  agreed  shall  be  em- 
bodied in  a  receipt  which  fltmll  be  a  non-negotiable  document  and 
iiiU  be  marked  .as  radiMp;. 

Any  agreement  so  entmE  into  shall  have  lull  legal  effect :  Provided, 
That  this  section  shall  not  apply  to  ordinary  commercial  shipments 
made  in  the  ordinary  course  of  trade  but  only  to  other  shipments 
where  the  character  or  condition  of  the  property  to  be  carried  or  the 
circumstances,  terms,  and  conditions  under  which  the  carriage  is  to 
be  peilomei  afe  such  as  reasonably  to  justify  a  special  agremieni 

liiiiilllJMr^l^^  Prior  to  Loailuf  or  Allof  msdiafs^ 

¥.  &  Ciie,  Titlt  4%  tetiwi  1807.  49  Stat  lait. 

t  Sic.  7.  Hothing  contained  in  this  Act  shall  prevent  a  carrier  or 
a  shipper  from  entering  into  any  agreement,  stipulation,  condition, 
fiservation,  or  exemption  as  to  the  responsibility  and  liability  of  the 
carrier  or  the  ship  for  the  loss  or  damage  to  or  in  connection  with 
Hi^ifiistody  and  care  and  handling  of  goods  prior  to  1^  loading  on 
and  snbseqnent  to  ihe  discharge  from  the  ship  on  which  the  goods 
are  carried  by  sea* 

SMf fiag  Act,  10ie— LImitatioii  of  Liability  Statutw. 

W.  &  Coie^  Title  48,  Seetiin  1808.  48  SUt  1811. 

f  Sec.  8.  The  provisions  of  this  Act  shall  not  affect  the  rights  and 
obligations  of  the  carrier  under  the  provisions  of  the  Shipping  Act, 
1916,  39  Stat,  ns,  46  U.  S.  Code  801,  or  under  the  provisions  of  sec- 
MlwiJUil  to  4289,  inclusive,  of  the  leviied  Slatatei  ^  the  TTnxfeed 
Slates;  46  If.  S.  Code  181-189,  or  of  any  amendments  thereto;  *  or 
under  the  provisions  of  any  other  enactment  for  the  time  being  in  force 
relating  to  the  limitation  of  the  liability  of  the  owners  of  seagoing 

VvUMsIBb' 


CAI»>ITimAL  PROVISIONS) 
Discrimination  Between  Competing  Shippers  Not  PermitML 

IT.  &  Code,  Title  46,  Section  1309.   49  Stat.  1218. 

Sectioh  9.  Nothing  contained  in  this  Act  shall  be  construed  as 
femitting  miBimmm  carrier  by  water  to  disenminate  between  oom- 

*  Text  at  Appendix  Ck 

f  lleee  tmmm  unraberB  are  unifonn  in  mil  aatioiis  and  should  preferably 
be  Hied. 


mmm- 


U.  8,  Qmnnage  of  Booie  %  8ea  Ad,  19S6.  It 
Sections  9,  10,  11, 
peting  shippers  similarly  placed  in  time  and  circumstances,  either  (a) 
with  respect  to  their  right  to  demand  and  receive  bills  of  lading  sub- 
ject to  ^e  provisions  of  this  Act;  or  (b)  when  issuing  such  bills  of 
lading,  either  in  the  sunender  of  any  of  the  carrier's  rights  and 
immunities  or  in  the  increase  of  any  of  the  carrier's  responsibilities 
and  liabilities  pursuant  to  section  5,  title  I,  of  this  Act;  or  (c)  in 
any  other  way  prohibited  by  the  Shipping  Act,  1916,  39  Stat.  728, 
46  U.  S.  Code  801,  as  amended. 

Through  Ocean  Bills  of  Lading  Issued  by  Railroad  Carriers  Under 
Interstate  Commerce  Act,  Subject  to  This  Act 
U.  &  Code,  Title  49,  See^  S5.  19  Stat.  Itlt. 
Sbo.  10.  Section  35  of  the  Interstate  Commerce  Act  (41  Stat.  498, 
49  U.  S.  Code  25)*  is  hereby  amended  by  adding  the  following  pro- 
viso at  the  end  of  paragraph  4  thereof:  '^Provided,  however,  That 
insofar  as  any  bill  of  lading  authorized  hereunder  relates  to  the  car- 
riage of  goods  by  sea,  such  bill  of  lading  shall  be  subject  to  the  pro- 
visicma  of  the  Carriage  of  Goods  by  Sea  Act" 

Bullc  Cargo^Weights  AscertaMed  by  Third  Parties. 

U.  S.  Code,  Title  46,  Section  1810.  49  Stat  1812. 
Sec.  11.  Where  under  the  customs  of  any  trade  the  weight  of  any 
bulk  cargo  inserted  in  the  bill  of  lading  is  a  weight  ascertained  or 
accepted  by  a  third  party  other  than  the  carrier  or  tiie  ^pper,  and 
the  fact  that  the  weigjit  is  so  asoortained  or  accepted  is  stated  in  the 
bill  of  lading,  then,  notwithstanding  anything  in  this  Act,  the  bill  of 
lading  shall  not  be  deemed  to  be  prima  facie  evidence  against  the  car- 
rier of  the  receipt  of  goods  of  the  weight  so  inserted  in  the  bill  of 
lading,  and  the  accuracy  thereof  at  the  time  of  shipment  shall  not 
be  deemed  to  have  been  guaranteed  by  the  shipper. 

Barter  Act  and  Any  Other  Law  Bemain  Af  ^kaMt  lelortf 
Loading  and  After  IHidiargiBg  Cargo. 

IT.  a  Oode^  Title  46,  Seetieii  ISll.  e»  Stat  1219. 

Sec.  12.  Nothing  in  this  Act  shall  be  construed  as  superseding 
any  part  of  the  Act  entitled  "  An  Act  relating  to  navigation  of  ves- 
sels, bills  of  lading,  and  to  certain  obligations,  duties,  and  rights  in 
connection  with  the  carriage  of  property,^  approved  February  13, 
1898,  tr  Stat  446, 40  V.  S.  Code  190-198,1  or  erf  any  other  law  which 

•  TW  of  Section  2§  at  Appendix  &         f  Pw  text,  see  Appendix  A. 


It  17.  &  Ommg§  a/        If  8m  Act,  wm. 

Sections  IS,  1$, 

would  be  applicable  in  the  absence  of  this  Act,  insofar  as  they  relate 
to  the  duties,  responsibilities,  and  liabilities  of  the  ship  or  carrier 
prior  to  the  time  when  the  goods  m  loadMl  m  m  after  tho  tame 
iliej  ait  diaoliftiised  imm  Imi  sMf . 

Scope  of  Act 

'J^llllPPllldlUlIk  Htle      CUNstleB'  HHi.  49  Stat*  ISIS* 
iic.  13.  This  Act  shall  apply  to  all  contracts  for  carriage  of  goods 
by  sea  to  or  from  ports  of  ||||ilBited  States  in  foreign  trade. 


lenit  ftg^— Uiiitod  States. 

Aa  used  in  tills  Aol  tiis&ii  "-Unitei  Status''  iBdiies  its  dis- 
tticts,  territories,  and  posaessions: 

ActiiMl  'l|«|ilpf|]ie  Leei8latiiiii%>  BK^ie  Afflicatioii. 

PmmM,  homwmr,  TiilliliiiPiilippiiie  Legisktore  may  by  law 
eminde  its  appMcsMitt  to  tnmsportatioii  to  or  fximi  ports  of  the 
Philippine  Islands.* 

Terms  Defined— —Fofeign  l^de; 

The  term  foreign  trade  means  the  transportation  of  goods  be- 
tween the  ports  ol  the  United  States  and  ports  of  foreign  countries. 


Btiieitiey  Coistwis^  etc  fni»-*Af pUeatieii  of  Act  to  B/I«  Iff 

Kothing  in  this  Act  shall  be  held  to  apply  to  contracts  for  carriage 
of  gioods  by  sea  between  any  piirl  of  the  United  States  or  Its  posses** 
sion%  «aA  «"9^NMi  ^  ^  United  States  or  its  possessUms: 
Fn>fMii>  ioweeelj^^at  any  bill  of  lading  or  similar  document  of 

title  which  is  evidence  of  a  contract  for  the  carriage  of  goods  by  sea 
between  such  ports,  containing  an  express  statement  that  it  shall  be 
subject  to  the  provisions  of  this  Act,  shall  be  subjected  hereto 
fully  as  if  Bayp^^     by  tlM|  aTpwss  provisions  of  this  Act: 


dame  Parsmnniit  Wwy  Outward  Peiaigii  B/L  SbaU  State 

nat  It  Has  Bieel  Subject  to  fys  Act 

Provided  fwihmr.  That  every  bill  of  lading  or  similar  document  of 
title  which  is  evidence  of  a  contract  for  the  carriage  of  goods  by  sea 

*  Sead  of  Bdlippine  Ad  si  Appeniiz  f  • 


8.  Omrrioffe  of  Qoois  by  8ea  Ad,  Wm.  1| 
Sections  IS,  14, 15. 
from  ports  of  the  United  States,  in  foreign  trade,  shall  contain  a 
statement  that  it  shall  have  effect  subject^  to  the  pxosisioiiaof  tbis  Acl« 

Sttsponaioii  of  Title  I     Paasidsatial  Pioclamatlea. 
u.  a  oaii^  iittit.a^  ontiiwma.  so  Mat  ma; 

Sec.  14.  Upon  the  certification  of  the  Secretary  of  Commerce 
that  the  foreign  commerce  of  the  United  States  in  its  competition 
with  that  of  foreign  nations  is  prejudiced  by  the  provisions,  or  any 
of  them,  of  title  I  of  this  Ac^  or  by  the  laws  of  any  foreign  coontry 
or  countries  relatiiig  to  ^  curiage  of  goods  by  sea,  ilie  President 
of  the  United  States  may,  from  time  to  time,  by  proclamation,  sus- 
pend any  or  all  provisions  of  title  I  of  this  Act  for  such  periods  of 
time  or  indefinitely  as  may  be  designated  in  the  proclamation. 

Rescission  of  Proclamation. 

The  P^dent  may  at  any  time  rescind  such  suspension  of  title  I 
hereof,  and  any  provisions  thereof  whidi  may  have  been  suspended 
shall  thereby  be  reinstated  and  again  apply  to  contracts  thereafter 
made  for  the  carriage  of  goods  by  sea. 

Effective  Date  of  Siiapension  or  Eescission. 

Any  proclamation  of  suspension  or  rescission  of  any  such  suspen- 
sion shall  take  effect  on  a  date  named  therein,  which  date  shall  be 
not  less  than  ten  da|p  from  the  issue  ^f  the  proclamation. 

Applicable  Laws  Dining  Snspensioa. 

Any  contract  for  the  carriage  of  goods  by  sea,  subject  to  the  pro* 
visions  of  this  Act,  effective  during  any  period  when  title  I  hereof,  or 
any  part  thereof,  is  suspended,  shall  be  subject  to  all  provisions  of 
law  now  or  hereafter  applicable  to  that  part  of  title  I  which  may 
thus  have  been  so^^ended. 

Effective  Date 
V.  &  Me^  TUle  m  Seetiaa  ink  4i  iti^  iStS. 

Sno.  15.  This  Act  shall  take  effect  ninety  days  after  the  date  of 
its  approval ;  but  nothing  in  this  Act  shall  apply  during  a  period  not 
to  exceed  one  year  following  its  approval  to  any  contract  for  the  car- 
riage of  goods  by  sea,  made  before  the  date  on  which  this  Act  is 
^noved,  nor  to  any  bil  of  lading  or  similar  doeamaifc  of  title 


8§eiiom  IB,  IB. 

iisiied,  whether  before  or  after  such  date  of  approval  in  pursuance  of 
such  oontirftct  as  'aforesaid* 

Shtrt  Title 
U.  &  Otiib  titl»  44  aMUm  mi.  48  Statins. 

^KK^  li*  Vhh      nii^  Ita  ciied  aa  Hie  ^  Caiiiage  ol  Qooda  'by 
Appiond  by  the  Pieadent,  April  16,  1936. 


FEDERAL  BOXS  OF  LADING  ACT,  1916, 


v.  S.  Code^  Title     f|  81-124. 

80  Sist  Ij.  888  [S.  19] ;  amended  44  Stat  L.  IMO  [8.  8286.] 


nOWN  AS  TBS  POMEREKE  ACT. 

AN  ACT  BlI^TING  TO  BILLS  OF  LADING  IN 

1ignii]ri|cm  Amij!  Aigri  1|iAP1i>Tll'Kr  nAinmiPn'i! 


B§  II  mmd$d  If  IJka  Smmde  and  Emm  of  M§i^r$mniaMim  o/  ik§ 
W«ii9i  SMm  of  Ammm  m  Oongrm  ammkUi, 

pffl«  nf  ^f^^iif  Tmiiil  M  y#tffflwfi  and  Foftigii  Cimiiiiefct 

Mvmiea  iiefeiyy. 

[Sbctiok  1].  S.  Code,  Titte  49,  Section  81. 

That  bills  of  lading  issued  by  any  common  carrier  for  the  trans* 


foreign  country,  or  from  a  place  in  one  State  to  a  place  in  another 
Slate^  or  from  a  place  in  one  State  to  a  place  in  the  same  State 
mmf^  another  State  or  foreign  country,  shall  be  governed  by  this 

Mb 


Stialiiit  Bills  Bofinai. 
V.  &  Code,  Title  4%  loetieB  88. 

Sbo.  2.  That  a  bill  in  which  it  is  stated  that  the  goods  are  con- 
med  or  deitined  to  a  spedied  person  is  a  straight  bilL 


U,  8.  :M/Ii  Ao^,  1916  (Pommrom)* 


Order  Bills  Defined— Negotiability. 

U.  S.  Code,  Title  49,  Section  83. 

S^.  3.  That  a  bill  in  which  it  is  stated  that  the  goods  are  con- 
signed or  destined  to  the  OTdet  of  any  person  named  in  sodi  bill  is 
an  oid^  biU.  Any  provision  in  such  a  bill  or  in  any  notice,  contract, 

rule,  regulation,  or  tariff  that  it  is  non-negotiable  shall  be  null  and 
void  and  shall  not  affect  its  negotiability  within  the  meaning  of  this 
act  unless  upon  its  face  and  in  writing  agreed  to  by  the  shipper. 

Issue  of  Order  Bills  in  Parts  for  ContinMital  Use  Forbidden— 
ProYiso-— For  Insular  and  Foreign  Use  Permitted. 

U.  S.  Code,  Title  49,  Section  84. 
Seg.  4.  That  order  bills  issued  in  a  State  for  the  transportation 
of  goods  to  any  place  in  the  United  States  on  the  Contin^t  of  North 
Ameriea,  except  Alaska  and  Panama,  shall  not  be  issued  in  parts  or 
sets.  If  so  issued,  the  cafrifel  issuing  them  shall  be  liable  for  failure 
to  deliver  the  goods  described  therein  to  anyone  who  purchases  a 
part  for  value  in  good  faith,  even  though  the  purchase  be  after  the 
delivery  of  the  goods  by  the  carrier  to  a  holder  of  one  of  the  other 
parts:  Provided,  however.  That  nothing  contained  in  this  section  shall 
be  interpreted  or  construed  to  forbid  the  issuing  of  order  bills  in 
parts  or  sets  for  such  transportation  of  goods  to  Alaska,  Panama, 
Porto  Kico,  the  Philippines,  Hawaii,  or  foreign  countries,  or  to  im- 
pose the  liabilities  set  forth  in  this  section  for  so  doing. 


Biiplicates— Cliaracter  to  Be  Noted— Lialnlity  for  Failur^^ 
Insular  and  Foregn  Trades  Excepted. 
XT.  S.  Code,  Title  49,  Section  85. 

Sio.  8.  That  when  more  ilian  one  ordor  bill  is  imed  in  a  State 
forthesamegoodBtobe  tranqKxrtedtoany  place  in  the  United  States 
on  the  Continent  of  North  America,  except  Alaska  and  Panama,  the 
word  "  duplicate,''  or  some  other  word  or  words  indicating  that  the 
document  is  not  an  original  bill,  shall  be  placed  plainly  upon  the 
face  of  every  such  bill  except  the  one  first  issued.  A  carri^  shall  be 
liable  for  the  damage  caused  by  hia  faHare  so  to  do  to  anyone  irho 
has  pwdiased  the  bill  for  value  in  good  faitii  as  an  original,  even 
though  the  purchase  be  after  the  delivery  of  the  goods  by  the  carrier 
to  the  holder  of  the  original  bill:  Provided,  however.  That  nothing 


1§  U»  Sm  101$  CPomifiMM^'l 

contaiiied  in  this  leciiiiii  ahill  in  indi  cm  to  wath  teansportatioii  of 

imflJMIM^lAfikft  PftnmnA  Pivrto  "Smm  tiia  Philiniiincfl-  Hawaii  txf 
foidgn  countries  be  interpreted  or  constmed  bo  as  to  require  the 
placing  of  the  word  "  duplicate  thereon,  or  to  impose  the  liabilities 
Sit  forth  in  this  section  lor  failure  so  to  do. 

Sttaii^  Bills  ]f«it  MigotiaMo— Monmiamdi. 

Sec.  6.  That  a  straight  bill  shall  have  placed  plainly  upon  its  face 
by  the  carrier  issuing  it    non-negotiable  "  or  "  not  negotiable.** 

This  section  shall  not  applj,  howcTer,  to  memoranda  or  acknowledg- 
miiiitt  of  an  liitanial  ciiaiac^||gp.... 

BoKoliiiliiill^^       mttmttmMm  of  Vmm  of  Motiiy  Fartj. 

Skc.  7.  That  the  insertion  in  an  order  bill  of  the  name  of  a  person 
to  be  notiied  of  the  arrival  of  the  goods  shall  not  limit  the  negotia- 
bility of  the  bil  or  constitute  notice  to  a  pmchaier  theioof  of  any 
rights  or  canities  of  such  pfoifiliifMi  goods. 

Caffitr  to  Bdifor  Goods  on  Boiiia&a--Co&ditiiMis~Ij^^  Excuse. 

U.  a  Coie,  Title  48,  Section  8S. 

Sao.  8.  1!hat  a  carrier,  in  the  absence  of  some  lawful  excuse,  is 
bound  to  deliw  goods  upm  a  demand  made  either  by  the  consignee 
named  in  the  bil  for  the  goods  or,  if  the  laU  is  an  order  bil,  %  the 
holder  thereof,  if  such  a  demand  is  accompanied  by— 

(a)  An  oi^  in  good  faith  to  satisfy  lie  csirier's  lawful  lien  upon 

(b)  Poesession  of  the  bil  of  lading  and  an  offer  in  good  faith  to 
surrender,  properly  indorsed,  the  bill  which  was  issued  for  the  goods, 
if  the  bill  is  an  order  bill;  and 

(c)  A  readiness  and  willingness  to  sign,  when  the  goods  are  deliv- 
eredt  an  acknowledgment  that  they  haYc  been  deliTered,  if  such  «gna^ 
lijWiMliW'  ^  %  ^  carrier.. 

In  case  '^e  carrier  refuses  or  fails  to  deliver  the  goods,  in  com- 
pliance with  a  demand  by  the  consignee  or  holder  so  accompanied,  the 
burden  shaU  be  upon  the  carrier  to  establish  the  existence  of  a  lawful 


{7«  8m  M/L  Act,  191$  (PmmrmM) 


To  Whom  CMtlm'^W^Wfiimm  Goods. 

W.  S.  Code,  TiUe  49,  Section  89. 
SlO.  9.  That  a  carrier  is  justified,  subject  to  the  provisions  of  the 
three  following  sections,  in  delivering  goods  to  one  who  is — 

(a)  A  person  lawfully  entitled  to  the  possession  of  the  goods,  or 

(b)  The  consignee  named  in  a  straight  bill  for  the  goods,  or 

(c)  A  person  in  possession  of  an  order  bill  for  the  goods,  by  the 
terms  of  which  the  goods  are  deliverable  to  his  order;  or  which  has 
been  indorsed  to  him,  or  in  blank  by  the  consignee,  or  by  the  mediate 
or  immediate  indorsee  of  the  consignee. 

Liability  for  Unlawfttl  IMirary—- Exsceptions. 

tr.  S.  Code,  Title  49,  Section  90. 
Sec.  10.  That  where  a  carrier  delivers  goods  to  one  who  is  not 
lawfully  entitled  to  the  possession  of  them,  the  carri»  shall  be  liable 
to  aa^one  hanng  a  right  of  properiy  cir  posseesiim  in  the  goods  if  he 
delivered  the  goo^  otlierwise  than  as  autiiorised  by  subdiyisions  (b) 
and  (c)  of  tiie  preceding  section;  and,  though  he  delivered  the  goods 
as  authorized  by  either  of  said  subdivisions,  he  shall  be  so  liable  if 
prior  to  such  delivery  he — 

(a)  Had  been  requested,  by  or  on  behalf  of  a  person  haring  a 
right  of  property  or  possession  in  the  goods,  not  to  make  such 
delivery,  or 

(b)  Had  information  at  the  time  of  the  delivery  that  it  was  to  a 
person  not  lawfully  entitled  to  the  possession  of  the  goods,  m 

Such  request  or  information,  to  be  effective  within  the  meaning  of 
this  section,  must  be  given  to  an  ofificer  or  agent  of  the  carrier,  the 
actual  or  apparent  scope  of  whose  duties  includes  action  upon  such  a 
request  or  information,  and  must  be  given  in  time  to  liable  the 
officer  or  agent  to  wbam  it  is  given,  acting  with  ressonsiUe  diligence, 
to  stop  delirery  of  lie  goods. 

Faiure  to  Cancel  Bill  oa  IMiyery  of  6ood»— Liability  to 

Subsequent  Holder. 
U.  S.  Code,  Title  49,  Section  91. 

Sec.  11.  That  except  as  prorided  in  section  twenty-six,  and  except 
when  compelled  by  1^  process,  if  a  carrier  delivers  goods  for 
whidi  an  etdex  \M  had  been  issued,  the  negotiation  of  whidi  would 


(fit 


17.  j8L  M/L  Ad,  (Fmmnm), 

liaiifller  Hie  figM  to  tli»  {losaessioii  of  tlie  goods^  ani  fails  to  take  up 
and  cancel  the  bfll,  sndi  carrier  shall  be  liable  for  failure  to  deliver 
the  goods  to  anyone  who  for  value  and  in  good  faith  purchases  such 
bill,  whether  such  purchaser  acquired  title  to  the  bill  before  or  after 
the  delivery  of  tlf||L|pis  by  the  carrier  and  notwithstanding  deUyery 
was  made  to  the  pmson  entitled  thereto. 

Delivery  of  Pirl  of  tlio  Goods. 

''VISPillk,  Title  4S|  Section  98. 
Sec.  12.  That  except  as  provided  in  section  twenty-six,  and  except 
when  compelled  by  legal  process,  if  a  carrier  delivers  part  of  the 
im^^m  order  biE,|||i^  issued  and,  fails  eitheru- 

(a)  To  take  up  and  cancel  the  biU,  or 

(b)  To  place  plainly  upon  it  a  statement  that  a  portion  of  the 
goods  has  been  delivered  with  a  description  which  may  be  in  general 
terms  either  of  the  goods  or  packages  that  ha?e  been  so  ddivered  or 
^  ^  gipii||i»:^pckages  which  stiU  remain  iti  tie  ewier's  poises- 
sion,  he  sfaA  Im  liable  for  failure  to  deliver  all  the  goods  specified 
in  the  bin  to  anyone  who  for  value  and  in  good  faith  purchases  it, 
whether  such  purchaser  acquired  title  to  it  before  or  after  the  delivery 
of  any  portion  of  the  goods  by  the  carrier,  and  notwithstanding  snch 
delivery  was^  made  to  ih<iii|||M  t^eietci. 


Alteration  of  ft  lli. 

v.  a  Coie,  Title  10,  SectioB  08. 

Sec.  13.  That  any  alteration,  addition,  or  erasure  in  a  bill  after 
its  issue  without  authority  from  the  carrier  issuing  the  same,  either 
in  writing  or  noted  on  the  bill,  shall  be  void,  whatever  be  the  nature 
and  purpose  of  the  diange,  and  the  Mi  thai  be  enforceable  according 
to  its  original  tenor. 

Lost,  Stolen,  or  Destroyed  Bill— -Delivery  of  Goods  Under 

Order  of  Court, 
n.  S.  Code,  Title  49,  Section  84 
Sbo.  14.  That  where  an  order  bill  has  been  lost,  stolen,  or  de- 
skoyed,  nfHHil'  of  competent  jnrisdiction  may  order  the  delivery  of 
the  goods  upon  satisfactory  proof  of  snch  loss,  theft,  or  destruction 
and  upon  the  giving  of  a  bond,  with  sufficient  surety,  to  be  approved 
by  the  conri^  to  protect  the  carrier  or  any  person  injured  by  such 


IIIIIIH 
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delivery  from  any  liability  or  loss  incupred  by  reason  of  the  origin 
bill  remaining  outstanding.  The  court  may  also  in  its  discretion  <^er 
the  payment  of  the  carrier's  reasonable  costs  and  counsel  fees:  Pro- 
videdy  a  voluntary  indemnifying  bond  witiiont  order  of  court  shall  be 

binding  on  the  parties  thereto. 

The  delivery  of  the  goods  under  an  order  of  the  court,  as  provided 
in  this  section,  shall  not  relieve  the  carrier  from  liability  to  a  person 
to  whom  the  order  bill  has  been  or  shall  be  negotiated  for  value  witii- 
out  notice  of  the  proceedings  or  of  the  delivery  of  the  goods, 

IrkbiUty  Under  Duplicates." 

U.  8.  Code,  Title  40,  Section  96. 

Sec.  15.  That  a  bill,  upon  the  face  of  which  the  word  "  duplicate  " 
or  some  other  word  or  words  indicating  that  the  document  is  not  an 
original  bill  is  placed,""  plainly  shall  impose  upon  the  carrier  issuing 
the  same  the  liability  of  one  who  represents  and  warrants  that  suc£ 
bill  is  an  accurate  copy  of  an  original  bill  properly  issued,  but  no 
other  liability. 

Carrier's  Title  to  Goods. 
U.  &  Code,  Title  49,  Section  96. 

S»}.  16.  That  no  title  to  goods  mr  ri|^t  to  tilieir  possession  asserted 
by  a  carrier  for  his  own  benefit  shall  excuse  him  from  liability  for 
refusing  to  deliver  the  goods  according  to  the  terms  of  a  bill  issued 
for  them,  unless  such  title  or  right  is  derived  directly  or  indirectly 
from  a  transfer  made  by  the  consignor  or  consignee  after  the  ship- 
ment, or  from  the  carries  lien. 

Conflicting  Claimants. 

17.  S.  Code,  Title  48,  Section  97. 
Sbc.  17.  That  if  more  than  one  person  claim  the  title  or  posses- 
sion of  goods,  the  carrier  may  require  all  known  claimants  to  inter- 
plead, either  as  a  defense  to  an  action  brought  against  him  for  non- 
delivery of  the  goods  or  as  an  original  suit,  whichever  is  appropriata 

Carrier  May  Decline  to  Ddivtr  Goods  Until  Adverse  Claim 

Disposed  Of. 

V.  S.  Code,  Title  49,  Section  98. 
Sec.  18.  That  if  some  one  other  than  the  consignee  or  the  person 
in  possession  of  the  bill  has  a  claim  to  the  title  or  possesdom  of  the 

•  So  in  original. 


m 
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foods,  and  the  carrier  has  iiif onnatiaii  of  sudi  daim,  the  carrier  sliall 
lie  excused  from  liability  for  refusing  to  deliTer  the  goods,  eil&er  to 
lie  coiisigiiee  or  person  In  poesessiom  of  iie  bill  or  to  the  adverse 
claimant,  until  the  carrier  has  had  a  reasonable  time  to  ascertain  the 
validity  of  the  adverse  claim  or  to  bring  legal  proceedings  to  compel 
all  dalmaati  to  intemlead. 

BtiiiiMi  Affim  Holdm  of  Bill»-€laliii  of  Third  Peisoii. 

&  Mtek  title  4%  aeetioB  M; 

Sic.  19.  That  except  as  provided  In  the  two  preceding  sections 
and  in  section  nine,  no  right  or  title  of  a  third  person,  unless  en- 
forced by  legal  process,  shall  be  a  defense  to  an  action  brought  by  the 
consignee  of  a  straight  bill  or  by  the  holder  of  an  order  bill  against 
lie  caixier  for  failnie  to  deliver  the  goods  on  demand. 

men  Hoods  Ait  loaied  by  a  Cairlor. 

V.  &  €oie,  TUle  iO,  Seetion  lOd. 

Sec.  20.  That  when  goods  are  loaded  by  a  carrier  such  carrier 
shall  count  the  packages  of  goods^  if  package  freight,  and  ascertain 
the  kind  and  quantity  if  bulk  f  rel|^t,  and  such  carrier  shall  not,  in 
sni^  cases.  Insert  in  the  bill  of  lading  or  in  any  notice,  leoeipt,  oon- 
titcl^  rule,  regulation,  or  tailf  , Shipper's  weight,  load,  aid  ooimt/* 
or  other  wordpllll^  purport,  indicating  that  the  goods  were  loaded 
by  the  shipper  and  the  description  of  them  made  by  him  or  in  case 
of  bulk  freight  and  freight  not  concealed  by  packages  the  description 
made  by  him.  If  so  inserted,  contrary  to  the  provisions  of  this  sec- 
tion, isid  words  shall  be  treated  at  null  and  void  and  as  If  not  inserted 

till  liiiniii  ill 

Wlom  Goods  An  Losied  by  s  SMpfer--4#oiiditioii»--Sliifpor's 

Scales. 

W.  &  Code^  Title  48,  Section  101. 

Sio.  Bl.  ^Ehil^iAcn  pai^oige  freight  or  bulk  freight  Is  loaded  by 
A  shipper  and  the  goods  are  described  In  a  bOl  of  lading  merely  by  a 
statement  of  marks  or  labels  upon  them  or  upon  packages  containing 
them,  or  by  a  statement  that  the  goods  are  said  to  be  goods  of  a  cer- 
tain kind  or  quantity,  or  in  a  certain  condition,  or  it  is  stated  in  the 
iHl  of  lading  that  packages  are  said  to  contain  goods  of  a  certain 
'Had  Of  onintitf  wt  in  a  oertaltt  oonditioii.  'Or  'that  the  contents  or 
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condition  of  the  contents  of  packages  are  unknown,  or  words  of  like 
purport  are  contained  in  the  bill  el  lading  sudi  statements,  if  true, 
shall  not  mtike  liable  Htm  cftmer  laraing  the  bHi  of  lading,  aUhoa^ 
the  goods  are  not  of  Ihe  kind  or  quantity  or  in  the  condition  which 
the  marks  or  labels  upon  them  indicate,  or  of  the  kind  or  quantity  or 
in  the  condition  they  were  said  to  be  by  the  consignor.  The  carrier 
may  also  by  inserting  in  the  bill  of  lading  the  words  "  Shipper's 
weight,  load,  and  count/^  or  other  words  of  like  purport  indicate  that 
the  goods  wm  loaded  by  ills  aii^p^  and  deaeriptioa  d  than 
made  by  him;  and  if  such  statement  be  true,  the  carrier  shall  not  be 
liable  for  damages  caused  by  the  improper  loading  or  by  the  non- 
receipt  or  by  the  misdescription  of  the  goods  described  in  the  bill  of 
lading:  Provided,  however,  Where  the  shipper  of  bulk  freight  installs 
and  maintains  adequate  facilities  for  weighing  such  freight,  and  the 
same  are  availaUo  to  the  esxner,  titen  the  cairrier,  upon  written  re- 
quest <xf  sncb  shipper  and  when  given  a  reasonable  opportunity  so  to 
do,  shall  ascertain  the  kind  and  quantity  of  bulk  freight  within  a 
reasonable  time  after  such  written  request,  and  the  carrier  shall  not 
in  such  cases  insert  in  the  bill  of  lading  the  words  Shipper's  weight," 
or  other  words  of  like  purport,  and  if  so  inserted  ccmtezy  to  the 
provisions  of  tliis  seetum,  said  words  shall  be  treated  as  null  and  void 
and  as  if  not  inserted  therein. 

Usbllity  of  Carrier  Issaing  Bill  for  Goods  Not  Receivedy 
Misdescribed  or  Received  Later  than  Date  Stated. 

TT.  S.  Code,  Title  49,  SectioA  102. 

Sbc.  ^Pkat  if  a  bill  ol  lading  has  been  ianied  by  s  earrlw  or 
on  his  biliilf  by  an  agent  or  employee  the  seope  of  whose  aetoid  or 
apparent  authority  includes  the  receiving  of  goods  and  issuing  bills 
of  lading  therefor  for  transportation  in  commerce  among  the  several 
States  and  with  foreign  nations,  the  carrier  shall  be  liable  to  (a)  the 
owner  of  goods  covered  by  a  straight  bill  subject  to  existing  right  of 
^PP^  lA  transitu  or  (b)  the  holder  of  an  ord^  bUl,  who  has  given 
value  In  good  f^tii,  relying  upon  tiie  dsscription  i&errin  of  the  goods, 
or  upon  the  shipment  being  made  up<Mi  the  date  therein  shown,  for 
damages  caused  by  the  nonreceipt  by  the  carrier  of  all  or  part  of  the 
goods  upon  or  prior  to  the  date  therein  shown,  or  their  failure  to  cor- 
respond with  the  description  thereof  in  the  bill  at  the  time  of  its 
issue.  (As  SMBdsd  Mssch  4,  im.) 
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II.  &  GoinMfeJIk  iidiitt  lOS. 

 'liillllpPiW" 

SxG.  B3.  Vitt  if  goods  are  deLivered  to  a  carrier  by  the  owner  or 

by  a  person  whose  act  in  conveying  the  title  to  them  to  a  purchaser 
iir  yalue  in  good  faith  would  bind  the  owner,  and  an  order  bill  is 
issued  for  them,  they  can  not  thereafter,  while  in  the  possession  of 
l&e  earner^  be  attached  by  garnishment  or  otherwise  or  be  levied  upon 
uiiier  an  eneculioii  unlefls  the  bil  be  IrsI  aQnendeied  to  the  cairier 
or  its  negotiatioii  enjoiiied.  The  oarfier  shall  in  no  sndl  case  be 
oompeled  to  deliver  tiie  actual  possession  of  the  goods  until  the  biU 
is  surrendered  to  him  or  impounded  by  the  com! 

Injunction. 
17.  &  Cod*,  Title  48,  Section  IOC 
Sm  That  a  cidiitor  whose  debtor  is  the  owner  of  an  order 
'glll^^  be  entitled  to  such  aid  from  courcs  of  appiopriate '  jnrisdio* 
tion  by  injunction  and  otherwise  in  attadiing  Inch  bill  or  in  satis- 
fying the  claim  by  means  thereof  as  is  allowed  at  law  or  in  equity  in 
legaord  to  property  which  cannot  readily  be  attached  or  levied  upon 
If  :ofiiaii7  l^gal  pooess. 


Cirxier'8  lioii. 
W.  &  Coio^  Xille  it,  Sietimi  m 
Sio.  S5.  That  if  an  order  biU  is  isnied  the  eanier  shall  haye  a 

lien  on  the  goods  therein  mentioned  for  aU  charges  on  those  goods 
for  freight,  storage^  demurrage  and  terminal  cliarges,  and  expenses 
necessary  for  the  preservation  of  the  goods  or  Incident  to  their  trans- 
portation snbasfUfilt  to  the  date  of  the  bill  an4  all  other  charges  in- 
clined in  transpoMion  and  deUvery^  unless  the  bill  ezpfessly  enu- 
merates other  charges  for  w^jlMlilen  is  daimed.  In  audi  ease  tiieie 
shall  also  be  a  lien  for  the  dbirges  enumerated  so  far  as  they  are 
allowed  by  law  and  the  contraei  between  the  consignor  and  the 
carrier* 

lil  te  Gooda  Sold  Wnior  Caniar'a  Lian. 

V.  8.  Ooio^  tillt  4%  Soeliea  lOt. 

Sao.  26.  That  after  goods  have  been  lawfully  sold  to  satisfy  a 
carrier's  lien,  or  because  they  have  not  been  claimed,  or  because  they 
art  perishable  or  hazardous,  the  carrier  shall  not  thereafter  be  liable 
lit  ftiliia  to  deliw  the  goods  thamselfea  to  the  ofniaignee  or  mrnt 
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of  the  goods,  or  to  a  holder  of  the  bill  given  for  the  goods  when  they 
were  shipped,  even  if  such  biU  be  an  order  bilL 

Order  Bill  Bndotaed  im  Blank— 4(^fotiation  1^  Belivery. 

m  a  Code,  mte  40,  Soetioa  107. 

Sec.  27.  That  an  order  bill  may  be  negotiated  by  delivery  where, 
by  the  terms  of  the  bill,  the  carrier  undertakes  to  deliver  the  goods  to 
the  order  of  a  specified  person,  and  such  person  or  a  snbseqiient 
indorsee  of  the  bill  has  indorsed  it  in  blank. 

il^lOtiatMHi  Dy  £AO0IBa8IBflt. 
ir.  S.  Code,  Title  49,  Section  108. 

Sec.  28.  That  an  order  bill  may  be  negotiated  by  the  indorsement 
of  the  person  to  whose  order  the  goods  are  deliverable  by  the  tenor  of 
the  bill.  Such  indorsement  may  be  in  blank  or  to  a  qped^  person. 
If  indorsed  to  a  specified  person,  it  may  be  negotiated  again  by  tiie 
indorsement  of  such  person  in  blank  or  to  another  specified  person. 
Subsequent  negotiation  may  be  made  in  like  manner. 

Existing  Equities  Upon  Transfer  of  Straight  Bill, 
ir.  a  Code^  Title  40,  Section  100. 

Sec.  Si.  Tbat  a  Ml  may  be  tranitoTed  by  the  hiiier  by  ddiver]^ 
accompanied  with  an  agreement,  express  or  implied,  to  transfer  the 
title  to  the  bill  or  to  the  goods  represented  thereby.  A  straight  bill 
cannot  be  negotiated  free  from  existing  equities,  and  the  indorsement 
of  such  a  bill  gives  the  transferee  no  additional  right. 

OrdoT'-BM  Tf^ijfff'iiilTifr  :||j|r""j^|||g|gg||>f'^ 

W.  a  Code,  Title  49,  Section  110. 

Sec.  30.  That  an  order  bill  may  be  negotiated  by  any  person  in 
possession  of  the  same,  however  such  possession  may  have  been  ac- 
quired, if  by  the  terms  of  the  bill  the  carrier  undertakes  to  ddiver 
the  goods  to  the  order  of  such  person,  or  if  at  Hie  time  of  negotiation 
the  bill  is  in  such  form  that  it  may  be  negotiated  by  delivery. 

Title  Acquired  by  Transferee  of  Order  BilL 
U.  a  Code,  Title  48,  Section  111. 

Sbo.  dl.  That  a  person  to  whom  an  order  bill  has  been  duly 
Mated  aoquizes  Hioroby — 
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(t)  Such  title  to  the  goods  as  the  person  negotiating  th«  WSL  to 
jiini  had  or  had  ability  to  coii?ey  to  a  purchaser  in  good  faith  for 
lahMy  and  alao  such  ti^e  to  the  goods  as  the  consignee  and  consignor 
hid  or  had  fower  to  mm^  to  a  pifdiaser  in  good  faith  for  value ;  and 

Ik)  The  direct  ohligatiiin  ol  tha  oanier  to  hold  poaseama  ni  tha 
,.|iHiia  lor  yil^^  to  the  terms  of  the  bill  aa  folly  aa  if  tiie 
ittfier  had  oootracied  directly  with  him. 

ttiiiilaii#i  1^^  to  Carrier— Lawful  Notification. 

17.  S.  Cod%  Titla  1%  Section  lia. 

■^ft^'m^^KU^Vmm  to  whaMNi^faill  liaa  bean  txaaiteied^  but 
not  IMgotiated,  acipires  hereby  as  againat  the  tmiaferor  the  title  to 
tiie  gooda,  aubject  to  the  terms  of  any  agreement  with  the  transferor. 
If  the  bill  is  a  straight  bill  such  person  also  acquires  the  right  to 
notify  ^e  carrier  of  the  transfer  to  him  of  such  bill  and  thereby  to 
become  tlie  diieet  obligM|r«l^^  obligatiixna  the  caiiier  owed  to 
tie  tiaiiaieror  of  the  biClillNPmtely  belm  the  notificatiim. 

Brinr  to  the  notification  of  the  carrier  by  the  tranaferor  or  tnma- 
Iferee  of  a  straight  bill  the  title  of  the  transferee  to  the  goods  and  the 
right  to  acquire  the  obligation  of  the  carrier  may  be  defeated  by  gar- 
naahsient  or  by  attachment  or  execution  upon  the  goods  by  a  creditor 
of  tile  tranaf eror,  or  by  a  notification  to  the  carrier  by  the  transferor 
nr  m  aibieqplll^^         fran  'the  'traaaferor  of  a  anbaefuent  sale 

Ae  goods  by  the  tranaferor. 
"''X'immt  haa  not  receited  notification  wiiiln  lie  tiiiming  of  this 
Boction  unless  an  officer  or  agent  of  the  carrier,  the  actual  or  apparent 
801^  of  whose  dutiea  includes  action  upon  such  a  notification,  has 
been  notified;  and  no  notification  ahall  be  effectlYe  until  the  officer 
or  agent  to  whmi  it  ia  given  has  had  time^  with  the  eierdae  of  rea^ 
sonable  diligeice^  to  oomm4||pli^  vitii  the  agent  or  agents  having 
actual  possession  or  control  JMe  goods.  ^^^^^^ 

Compelling  Indorsement. 
U.  &  Code,  Title  41,  Soctioa  US. 

Bml  Wm  ^        bin  ia  tanatiiyed  f<ir  value  %  de- 

livery, and  iii  indorsement  of  the  tranaferor  ia  essential  for  nego- 
tiation, the  transferee  acquires  a  right  againat  the  transferor  to  com- 
pl  him  to  indorse  the  bill,  unless  a  contrary  intention  appears.  The 
ligptiation  ahall  take  effect  as  of  the  time  when  the  indorsement  is 
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Warranties. 

U.  S.  Code,  Title  49,  Section  114. 

Sbc.  34.  That  a  person  who  negotiates  or  transfers  for  value  a 
bill  by  indoraement  or  delivery,  unless  a  contrary  intention  appears, 
warrants— 

(a)  That  the  bill  is  genuine; 

(b)  That  he  has  a  legal  rig^t  in  twiilir  H; 

(c)  That  he  has  knowledge  of  no  fact  which  would  impair  the 

validity  or  worth  of  the  bill; 

(d)  That  he  has  a  right  to  transfer  the  title  to  the  goods,  and  that 
the  goods  are  merchantable  or  fit  for  a  particular  purpose  whenever 
such  warrantiea  would  have  bi||||Mplied  if  the  contract  of  the  partiea 
had  been  'to  transfer  without  Imp  the  goods  represented,  thereby. 

Liability  of  Indorser. 
n.  a  Code,  Title  4%  fiMtte  lU. 

SB0.  B6.  llAtliie  indoraement  a  MUdiallni^malre  the  iMcnc^ 
Mable  for  any  failure  on  the  part  of  the  carrier  or  previous  indorsers 
of  the  bill  to  fulfill  their  respective  obligations. 

ir.  S.  Code,  Title  40,  Seetioft  IIC 

Sec.  36.  That  a  mortgagee  or  pledgee  or  other  holder  of  a  bill  for 
security  who  in  good  faith  demands  or  receives  payment  of  the  debt 
for  which  such  bill  is  security,  whether  from  a  party  to  a  draft  drawn 
for  such  debt  or  from  any  other  person,  shall  not  be  ieeBied  by  so 
doing  to  r^resent  or  warrant  iiie  genuineness  of  such  MB.  or  the 
quantity  or  quality  of  the  goods  therein  described. 


Validity  of  Negotiationa  lor  Value  Given  la  Good  Faith  W: 


13 

1 

Hotfeo  of  Fcmd,  Sle. 

W.  a  Code,  Title  40,  Section  117. 

Sec.  37.  That  the  validity  of  the  negotiation  of  a  bill  is  not  im- 
paired by  the  fact  that  such  negotiation  waa  a  breach  of  duty  on  the 
part  of  the  person  making  tiie  negotistoi,  or  by  the  fact  tiiat  the 
owner  of  the  bill  was  deprived  of  the  pooMarion  of  the  same  by  fraud, 
Occident,  mistake,  duress,  loss,  theft,  or  conversion,  if  the  person  tQ 


ii 
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whom  {lie  MSI  was  negotiated,  or  a  peiioii  to  wliom  the  bill  was  siibse- 
Quently  negotiated,  ga^e  ^alne  therefor  in  good  faith,  withont  notice 
of  the  breach  of  duty,  or  frauds  accident,  mistake,  duress,  loss,  theft, 
or  oonTersion, 


Ooois  Sold,  If or^snftd  or  PMgiei— ^mbBequemt  Htgotiatioii  of 

Order  Bill. 
W.  &  Code,  Title  48,  Section  118. 

Sio.  38.  That  tfeiii  a  person,  having  sold,  mortgaged,  or  pledged 
goods  which  are  in^^inier's  possession  and  for  which  an  order  bill 

haS'  biNi^^  ^  hcifaif  sold,  morlCTPilMly^'^^^  ^  ^ 
lipresenting  sndi  goods,  continnes  in  possJHfa'  of  the  osder  bill,  the 
snbeeqnent  nctgotiation  thereof  by  that  person  under  any  sale,  pledge, 
or  other  disposition  thereof  to  any  person  receiving  the  same  in  good 
lai&,  for  Yalue  and  withont  notice  of  the  previous  sale,  shall  have 
Mie  same  effect  as  if  the  list  pnrdiaser  of  the  goods  or  bill  had  ex* 
piessly  amthoriied  the  sabseqnent  negotiation. 


Seller's  Lien— Stoppage  in  Transit 
U.  &  Code,  Title  49,  Section  lit. 

Sso.  30.  Vll%|§||||P^  order  bill  has  been  issued  for  goods  no 
Siier's  Men  or  i^jWiPdfaippage  in  transita  shall  defeat  rights  of 
any  purchaser  for  value  in  good  faith  to  whom  such  bill  has  been 
negotiated,  whether  such  negotiation  be  prior  or  subsequent  to  the 
notiication  to  the  carrier  who  issued  such  biU  of  the  seller's  claim  to 
a  lien  or  right  of  stoppage  in  transitu.  Nor  shall  the  carrier  be 
obligied  to  deliver  or  justified  in  delivering  the  goodS'  tO'  an  unpaid 
:|dler        sicit  Wi  Is  iisl'  snnendeied.  for  'Cancelation. 


Sights  of  Lien  Holder, 
n.  &  Code*  Title  48,  Sectum  190. 
Snc.  40.  That,  except  aa  provided  in  section  thirty-nine,  nothing 
in  this  act  shdHMII  the  rights  and  remedies  of  a  mortgagee  or  lien 
holder  whose  mortgage  or  lien  on  goods  would  be  valid,  apart  from 
this  act,  as  against  one  who  for  value  and  in  good  faith  purchased 
from  the  owner,  immediately  prior  to  the  time  of  their  delivery  to  the 
caifief »  the  goods  which  are  subject  to  the  mortgage  or  Mm  and 
obtained  posseesifiii  of  iiem. 


U*  jfif.  M/L  Act,  1916  (Pomer§m) 


Forging  or  ConnterMliiig  Bills— Feaalty. 

W.  S.  Code,  Title  49,  Section  121. 

Sec.  41.  That  any  person  who,  knowingly  or  with  intent  to  de- 
fraud, falsely  makes,  alters,  forges,  counterfeits,  prints  or  photo- 
graphs any  bill  of  lading  purporting  to  represent  goods  reoeived  for 
shipment  amimg  the  several  Slatss  or  wiHi  foreign  nations,  or  with 
like  intent  utters  or  publishes  as  true  and  genuine  any  such  falsely 
altered,  forged,  counterfeited,  falsely  printed  or  photographed  bill  of 
lading,  knowing  it  to  be  falsely  altered,  forged,  counterfeited,  falsely 
printed  or  photographed,  or  aids  in  making,  altering,  forging,  coun- 
terfeiting, pimting  or  photographing,  or  utl^nng  or  publishing  the 
same,  or  issues  or  aids  in  issuing  or  procuring  the  issue  of,  or  nego- 
tiates or  transfers  for  value  a  bill  which  contains  a  false  statement  as 
to  the  receipt  of  the  goods,  or  as  to  any  other  matter,  or  who,  with 
intent  to  defraud,  violates,  or  fails  to  comply  with,  or  aids  in  any 
violation  of,  or  failure  to  comply  with  any  provision  of  this  act,  shall 
be  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  punished 
for  each  offense  by  imprisonment  not  exceeding  five  years,  or  by  a 
fine  not  exceeding  $5,000,  or  both. 

Definitions. 
U.  S.  Code,  Title  49,  Section  122. 

Sbo.  42.  First*  That  in  this  act,  unless  the  context  or  subject 
matter  otherwise  requires — 

Action  "  includes  counterclaim,  set-off,  and  suit  in  equity. 
Bill "  means  bill  of  lading  governed  by  this  act. 
Oomiffm  *'  means  the  pmon  named  in  the  bill  as  the  person  to 
whom  delivery  of  the  goods  is  to  be  made. 

"Consignor**  means  the  person  named  in  the  bill  as  the  person 
from  whom  the  goods  have  been  received  for  shipment. 

''Goods'*  means  merchandise  or  chattels  in  course  of  transporta- 
tion or  which  have  been  or  are  about  to  be  transported. 

Holder  **  of  a  bill  means  a  pmrson  wlio  has  both  actual  possession 
of  sucii  bill  and  a  ri^t  of  property  therein. 

Order  ^  means  an  order  by  indorsement  on  the  bill. 
"Person**  includes  a  corporation  or  partnership,  or  two  or  more 
persons  having  a  joint  or  common  interest. 


*  So  in  original  i  tliere  is  no  "  Second." 


li  U.  a.  B/L  Aei,  m§  (Fmmwm). 

^pixdiaae^  indiidAi  to  take  as  mor^gagiee  and  to  tali  at 


"State'*  indiadee  any  Temtoiy,  Diatrict,  insular  possession,  or 

taunman  noaaaaHQii* 

  «  

Mot  Bsfcroactivo. 

v.  S.  Code,  Title  49,  Section  183. 
8lo.  43.  Tliai  the  fiofiaioiiB  of  this  act  do  not  afiply  to  bills  made 
and  dilifoied  jnior  to  the  tafciag  eieet  thereoi 

Sictiiiii  Smrahle. 

U.  a  Oiii,  Vlili  i9>  Section  ISC 

Sm  44.  That  Hie  frofisions  and  eaoh  pavt  theni^  and  the  aeo- 
iions  and  eadi  part  thereof  of  ilia  aet  are  independent  and  aewahle^ 

and  tiie  ueciaring  of  any  provision  or  part  thereof,  or  provisions  or 
part  thereof,  or  section  or  part  thereof,  or  sections  or  part  thereof, 
unconstitntional  shall  not  impair  or  render  unconstitational  any  other 
pioviaion  or  part  thereof  or  section  or  part  theieof. 


Sec.  45.  That  this  act  shall  take  effect  and  be  in  force  on  and  after 
the  irst  day  of  Jannaiy  next  after  its  passage. 

Approved  by  the  President,  Angiist  29,  1916. 

Amendaient  appoved  by  the  Breaident,  Ifaseh  4,  liST. 


l«2a,  0.  3116,  TtHe  W,  1484(e) ;  42  Stftl  ftt  L.  060;  19 


bin  of  ladhig  at  the  tinie  of  moking  oatry,  empi  that 
(t)  «ha  ObUeetor  Is  wtisaid  thai  no  MU  of  lading  has  been  issued,  the 
dU^pfll^f  recelfl  of  oiMr  ividenee  satlsliwiory  to  the  Collector  may  be  accepted 
in  Uev  thereof,  and  (2)  [paraphrased]  [merchandise  may  be  released  upon  a 
bond  cfmditioned  to  hold  the  CoUeetor  bannlessl. 


for  Freight,  Cbarges,  or  General  ATerage  Contribution. 
Act  of  Sept.  21,  1922,  c.  358,  Title  IV,  |6e45  42  Stat,  at  L.  STSj  19 
U.  8.  Code  405. 

[Upon  no^ee  in  writing  of  the  existence  of  a  lien  upon  imported  merchan- 
dise in  the  possession  of  the  Collector,  delivery  shall  be  refused  until  such 
Isna  are  disduutged  or  satasfled.] 


CANADIAN  WATER  CARRIAGE  OF 

GOODS  ACT,  1936. 


1  Bdw.  8  ch.  49. 

Prodateed  1^  Order  in  GmmtSi  (Ko.  Ii2t)»  8  fii^,  l9Se. 
Published  la  fie  Canada  Gazette,  13  July,  1936. 

Eflfective  August  1,  1936. 
Again  proclaimed  by  Order  in  Council  (No.  343),  14  February,  1939* 


BOMDHON  OF  CANADA, 
lat  Mm,  tm  MUmmk^  I  BivaiA  VIII»  19M. 

An  Act  respecting  the  Carriage  of  Goods  by  Water. 

His  ICAJBSTTy  by  and  with  the  advice  and  conaent  ci  the  Senate  and 
Honae  of  Commons  of  Canada^  enacts  as  foUowa: — 

Short  Title. 

1.  This  Act  may  be  cited  as  Th$  W&^er  Cwrriage  of  Goods  Ad, 
WS6* 

Rules  Relating  tn  Bills  of  Iiading. 

2.  Subject  to  the  provisions  of  this  Act,  the  Boles  relating  to  bills 
of  lading  as  contained  in  tiie  Schedule  to  this  Act  (hminafter  refered 
to  as  the  Bnles  ^)  shall  have  effect  in  relation  to  and  in  connection 
with  the  carriage  of  goods  by  water  in  ships  carrying  goods  from  any 
port  in  Canada  to  any  other  port  whether  in  or  outside  Canada. 

Contract  Not  to  Imply  Seaworthy  Shif  • 

3.  There  shall  not  he  implied  in  any  contract  for  the  carriage  of 

goods  by  water  to  which  the  Kules  apply  any  absolute  undertaking  by 
the  carrier  of  the  goods  to  provide  a  seaworthy  ship. 

Documents  of  Title  Subject  to  the  Rules. 

4.  Ivery  bUl  of  lading,  or  similar  document  of  title  issued  in 
Canada  which  contains  or  is  evidence  of  any  contract  to  which  the 
rules  apply  shall  contain  an  express  statement  that  it  is  to  have  effect 
subject  to  the  provisions  of  the  Eules  as  applied  hy  this  Act. 
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Artkto  ¥1  if  Rnlra^oaftiiif  Tmie. 

5.  Article  VI  of  the  Kules  shall,  in  relation  to  the  carriage  of 
goods  by  water  in  ships  carrying  goods  from  any  port  or  place  in 
Ckntda  to  any  other  port  or  place  in  Canada,  have  effect  as  though 
'the  sai4i||||pe  lefened  to  goods  'Of  any  class  instead  of  to  particular 
pods  and  as  though  the  proiiso  to  the  second  paragraph  ol  the  said 
ilftide  ▼ere  omitted. 

Woig^t  of  Bulk  Cargo. 

§,  Where  under  the  custom  of  any  trade  the  weight  of  any  bulk 
oaig^  insCTted  in  the  hiE  of  lading  is  a  weight  ascertained  or  accepted 
ly  a  third  party  other  than  the  carrier  or  the  shipper,  and  the  fact 
that  the  weight  is  so  ascertained  or  accepted  ia  slated  in  the  WSL  of 
lading,  then,  notwithstanding  anything  in  the  Btdes,  the  bill  of  lading 
shall  not  be  deemed  to  be  prima  facie  evidence  against  the  carrier  of 
the  receipt  of  goods  of  the  weight  so  inserted  in  the  bill  of  lading,  and 
the  accuracy  thereof  at  the  time  q|||||p)ment  shall  not  be  deemed  to 
.lave  been  guaranteed  by  'the  sMppSr. 

fili  Act  Mot  to  Affiel  Soctioas  456»  457  and  810408  of  188i ;  c. 
Of  Otiof  Act  Limiting  Li^ 

(1)  Nothing  in  this  Act  shall  affect  the  operation  of  sections 
four  hnndfed  and  ifty-six  and  four  hnndred  and  fifty-seven,  and 
sections  m  hnndred  and  forty-nllMlii  six  hnndred  and  §fty-eight, 
both  inclusive,  of  the  Canada  Shipping  Ad,  WSJt,*  as  amended,  or  the 
operation  of  any  other  enactment  for  the  time  being  in  force  limiting 
the  liability  of  the  owners  of  vessels. 

Bate  of  Applicitlaii  of  Rules  to  Contracts  to  be  Fixed  by  0.  in  C. 

{%)  The  Boles  dball  not  by  virtne  of  this  Act  apply  to  any  contract 
for  the  carriage  of  |iods  by  water  made  before  such  day,  not  being 
earlier  than  the  first  day  of  August,  nineteen  hundred  and  thirty-six,f 
as  the  Governor  General  may  by  Order  in  Council  direct,  nor  to  any 
bill  of  lading  or  similar  document  of  title  issned,  whether  before  or 
iffw  such  day  as  af oiesaid,  in  pmsnance  of  any  such  contract  as 
aforesaid. 


'*  Ttal  at  Afpeniiz'  B. 

t  l>»«}elaiiii«d  dMiife  August  1,  ItM;  mm  two  imM  at  wm  ^ 
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Repeal  of  Act  of  1910-1827, 

8.  The  Water  Carriage  of  Goods  Ad,  chapter  two  hundred  and 

seven  of  the  Eevised  Statutes  of  Canada,  1927,  is  hereby  repealed. 

Coming  Into  Force. 

9.  This  Act  shall  ccmie  into  force  on  a  date  to  be  fixed  by  proda- 
mation  of  the  Governor  in  Council  published  in  the  Canada  OassdU** 

SCHEDULE 

RULES  RELATING  TO  BILLS  OF  LADING 

(The  Hague  Rules). 

Abtiolb  L 

In  these  Rules  the  following  expressions  have  the  meanings  hereby 
assigned  to  them  respectively,  that  is  to  say: — 

(a)  ^*  carrier  "  includes  the  owner  or  the  chifftmr  who  enters  into 
a  contract  of  carriage  with  a  shipper; 

(&)  "contract  of  carriage''  applies  only  to  contracts  of  carriage 
covered  by  a  bill  of  lading  or  any  similar  document  of  title, 
in  so  far  as  such  document  relates  to  the  carriage  of  goods 
by  water,  induding  any  bill  of  lading  or  any  smiilar  docu- 
ment as  aforesaid  issued  under  or  pursuant  to  a  charter 
party  from  the  moment  at  which  such  bill  of  lading  or 
similar  document  of  title  regulates  the  relations  between 
a  carrier  and  a  holder  of  the  same; 

(c)  "goods''  includes  goods,  wares,  merchandise,  and  articles  of 
every  kind  whatsoever,  except  live  animals  and  cargo  wiiidi 
by  the  contract  of  carriage  is  stated  as  being  carried  on  deck 
is  so  carried ; 

{d)  "ship"  means  any  vessel  used  for  the  carriage  of  goods  by 
water ; 

(e)  "  Carriage  of  goods  "  covers  the  period  from  the  time  when 
the  goods  are  loaded  on  to  the  time  whou  they  are  discharged 
from  the  ship. 

Akticle  XL 

BI8K8. 

Subject  to  the  provisions  of  Article  VI,  under  every  contract  of 
carriage  of  goods  by  water  the  carrier,  in  relation  to  the  loading, 

*  Ste  note  m  p.  80. 


Si  mmMm  Widw  0mni§§9  ^  Mm  M,  im. 

liuiiyiig,  sl0in«^,  cMMgc,  cwtoay,  cm,  tnd  iincliarg©  ©f  ticJi 
sliall  be  subject  to  the  lesponityiitics  and  Imbilitiee  md  en- 
titled to  the  ligbts  and  immunities  befeinafter  set  f crtk 

1.  m  carrier  ilial  be  boimd,  befoie  and  at  the  beginnm 
fifag^  to  eimiaa  due  diligwice  to, 

(a)  make  the  ship  seaworthy; 

(ft)  liToperiy  man,  eqnip,  and  supply  the  ship ; 

(©)  main  H©  Mds,  refiiipiating  and  cod  chambers,  and  all 
lilwr  parlB  nf  the  ship  In  wMdi  goods  are  carried,  it  and 
aaf e  for  their  reception,  carriage  and  preserfalion. 

8.  Snbject  to  the  profisions  of  Artide  IV,  the  carrier  ahaU  proper 
and  cawdWly  load,  handle,  stow,  carry,  keep,  care  for  and  discharge 
iii  goods  carried. 

».  liter  receifing  the  goods  into  his  charge,  the  carrier,  or  the 
master  or  ag^t  of  the  carrier,  shaE,  on  demand  of  the  shipper,  issue 
to  the  shipper  a  bf^^lading  showtog  among  other  things, 

(m)  the  leading  Mitt  necessary  lor  identificalioii  ol  the  goods 

 ,  ilillliliiil  ■III  f  iiilii  i1  I  iliiid  lij  tin  TtT^"  ^ 

the  loading  of  such  goods  starts,  prorided  sndi  marks  axo 
•lamped  or  otherwise  shown  clearly  upon  the  goods  if  nn- 
oofcred,  or  on  the  cases  or  coverings  in  which  such  goods  are 
contained,  in  sndi  a  manner  aa  shonld  ordinarily  remain 
Ii^Ht  mti  the  ^d  of  the  fojago; 
(6)  either  the  nnmber  of  padugea  or  pieces,  or  the  quantity,  or 
weigjit,  as  the  case  may  be,  aa  furnished  in  writing  by  the 
shipper; 

{t)  the  apparent  order  and  condition  of  the  goods; 

Provided  that  no  carrier,  master  or  agent  of  the  carrier,  shall  be 
bound  to  state  or  show  in  the  bill  of  lading  any  marks,  number, 
ipantity,  or  weight  which  he  has  reasonable  ground  for  suspecting 
nut  'Billll^^  to  represent  the  goods  actually  received  or  which  he  has. 
had  iTII^^     niana  of  eheddng. 
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4.  Such  a  bill  of  lading  shall  be  prima  fade  evidence  <Kf  the  receipt 
by  the  carrier  of  the  goods  as  therein  described  in  accordance  witih 
paragraph  3  (a),  (&),  and  (c). 

5.  Tbie  shipper  shall  be  deemed  to  have  guaranteed  to  the  carrier 
the  accuracy  at  the  time  of  shipment  of  the  marks,  nnmber,  quantity, 
and  weight,  as  furnished  by  him,  and  the  shipper  shall  indemnify 
the  carrier  against  all  loss,  damages,  and  expenses  arising  or  resulting 
from  inaccurades  in  such  particulars.  The  right  of  the  carrier  to 
audi  indemnity,  shall  in  no  way  limit  his  responsibiliiy  and  liability 
under  the  contract  of  carriage  to  any  person  other  than  the  i^per. 

6.  Unless  notice  of  loss  or  damage  and  the  general  nature  of  such 
loss  or  damage  be  given  in  writing  to  the  carrier  or  his  agent  at  the 
port  of  discharge  before  or  at  the  time  of  the  removal  of  the  goods 
into  the  cnatody  ni  the  person  entitled  to  ddiv«ry  ^mof  under  the 
contract  of  carriage,  or,  if  the  loss  or  damage  be  not  apparent,  within 
three  days,  such  removal  shall  be  prima  facie  evidence  of  the  delivery 
by  the  carrier  of  the  goods  as  described  in  the  bill  of  lading. 

The  notice  in  writing  need  not  be  given  if  the  state  of  the  goods 
has  at  the  time  of  their  recdpt  been  the  subject  of  joint  survey  or 
inspection.  mmm^ 

In  any  event  the  carrier  and  the  ship  shall  be  disdiarged  ftctt  all 
liability  in  respect  of  loss  or  damage  unless  suit  is  brought  within  one 
year  after  delivery  of  the  goods  or  the  date  when  the  goods  should  have 
been  delivered. 

In  the  case  of  any  actual  or  apprehended  loss  or  damiige  the  carrier 
and  the  recdver  diall  give  all  reasonable  facilities  to  eadl  other  lor 
inspecting  and  tollying  the  goods. 

7.  After  the  goods  are  loaded  the  bill  of  lading  to  be  issued  by  the 
carrier,  master  or  agent  of  the  carrier,  to  the  shipper  shall,  if  the 
shipper  so  demanda,  be  a  ^diipped^'  bill  ol  lading,  provided  that  if 

shipper  shall  have  previously  taken  up  any  document  of  title 
to  such  goods,  he  shall  surrender  the  same  as  against  the  issue  of  the 
"  shipped  bill  of  lading,  but  at  the  option  of  the  carrier  such  docu- 
ment of  title  may  be  noted  at  the  port  of  shipment  by  the  carrier, 
master,  or  agent  with  the  name  or  names  of  the  ship  or  ships  upon 
which  the  goods  have  been  shipped  and  the  dato  or  dates  of  alupmait, 
and  when  so  noted  the  same  shall  lor  the  purpose  ol  this  Article  be 
deemed  to  constitute  a  "  shipped  "  bill  of  lading. 


Article  IIL 

8.  Any  dause,  covenant  or  agreement  in  a  contract  of  carriage 
feliering  the  carrier  or  the  ship  from  liability  for  loss  or  damage  to  or 
ii  (Mnection  with  g^iods  arising  from  ne^gence,  fault  or  laflure  in 
the  duties  and  obligationB  provided  in  this  Article  or  lessoning  sndi 
liability  otherwise  '''1110111  provided  in  these  Bules,  shall  be  nnll  and 
void  and  of  no  effect. 

A  benefit  of  insurance  or  similar  clause  shall  be  deemed  to  be  a 
daoas  lelievinic  the  earner  fMm.  :liahilit¥. 

AxswtM^  XV* 

BiaHTS  AND  IMMUNITIES. 

1.  Meither  the  eiirier  nor  the  ship  shall  be  liable  for  loss  or  damage 
arismg  or  resulting  frmn  iiiisiiillili|!l^       imless  caused  by  want  of 

dne  diligence  on  the  part  of  the  carrier  to  make  the  ship  seaworthy, 
and  to  secure  that  the  ship  is  properly  manned,  equipped  and  sup- 
plied, and  to  make  the  holds,  refrigerating  and  cool  chambers  and  all 
other  parts  of  the  ship  in  which  goods  are  carried  fit  and  safe  for  their 
lllllpiion,  eiHIP  preservation  in  accordance  with  the  provisions 
<|]^^  Ajrticle  HI. 

Whenever  loss  or  damage  has  resulted  from  imseaworthiness,  Uie 
burden  of  proving  the  exercise  of  dne  diligence  shall  be  on  the  carrier 
or  other  person  claiming  exemption  under  this  section. 

2.  Neither  the  carrier  nor  the  sMp  shall  be  responsible  for  loss  or 
damage  arising  or  resulting  from, 

(a)  act,  neglect,  or  default  of  the  master,  mariner,  pilot  or  the 
serllll^^  carrier  in  the  navigation  or  in  the  manage- 
ment of  the  ship  ; 

(6)  fire,  unless  caused  by  the  actual  fault  or  privity  of  the  carrier; 

(c)  perils,  danger,  and  accidents  of  the  sea  or  other  navigable 
waters; 

(  J)  act  of  God  ; 

(e)  ad  ol  war; 

(/)  act  of  public  enemies; 

(g)  arrest  or  restraint  of  princes,  rulers  or  people,  or  seizure  under 

legal  process ; 
(i)  quarantine  restrictions; 

(I)  ad  or  omission  of  the  shipper  or  owner  of  the  goods,  his  agent 
Of  represip*itife; 
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Article  IV  (2). 

(;)  strikes  or  Ipck-outs  or  stoppage  or  restraint  of  labour  from 
whatever  cause,  whether  partial  or  general; 

(h)  riots  and  civil  commotions; 

(I)  saving  or  attempting  to  save  life  or  property  at  sea ; 

(m)  wastage  in  bulk  or  weight  or  any  other  loss  or  damage  arising 
from  inherent  defect,  quality  or  vice  of  the  goods ; 

(n)  insufficiency  of  packing; 

(o)  insufficiency  or  inadequacy  of  marks; 

(p)  latent  defects  not  discoverable  by  due  diligence; 

(g)  any  other  cause  arising  without  the  actual  fault  and  privity 
of  the  carrier,  or  without  the  fault  or  neglect  of  the  agents 
or  servants  of  the  carrier,  but  the  burden  of  proof  shall  be 
on  the  person  claiming  the  benefit  of  this  exception  to  show 
that  neither  the  actual  fault  or  privity  of  the  carrier  nor  i3ie 
fault  or  ii^ed  of  Hie  ag^ts  or  servants  of  the  carrier  con* 
tributed  to  the  loss  or  damage. 

3.  The  shipper  shall  not  be  responsible  for  loss  or  damage  snslaiiied 
by  the  carrier  <nr  ilie  ship  arising  or  resultii^  frvnu  any  cause  without 
the  act,  fault  or  negled  of  the  shipper,  his  agents  or  his  servants. 

4.  Any  deviation  in  saving  or  attempting  to  save  life  or  property 
at  sea,  or  any  reasonable  deviation  shall  not  be  deemed  to  be  an  in- 
fringement or  breach  of  these  Bules  or  of  the  oontrad  of  csxriage,  and 
the  carrier  shall  not  be  liable  for  any  loss  or  damage  resulting  there* 

m . 

5.  Neither  the  carrier  not  iie  ship  shall  in  any  event  be  or  beoMie 
liable  for  any  loss  or  damage  to  or  in  ccmnecticsL  with  goods  in  an 
amount  exceeding  five  hundred  dollars  per  package  or  unit,  or  the 
equivalent  of  that  sum  in  other  currency,  unless  the  nature  and  value 
of  such  goods  have  been  declared  by  the  shipper  before  shipment  and 
inserted  in  the  bill  of  lading. 

This  declaration  if  embodied  in  the  bill  of  lading  diall  be  jiftfiiii 
foGM  evidence,  but  diall  not  be  binding  or  condusm  on  the  carrier. 

By  agreement  betwe^  tlie  etirier,  master  or  agent  of  the  carrier 
and  the  shipper  another  maximum  amount  than  that  mentioned  in 
this  paragraph  may  be  fixed,  provided  that  such  maximum  shall  not  be 
less  than  the  figure  above  named. 

Neither  the  carrier  nor  the  ship  shall  be  responsible  in  any  omit  for 
Idss  or  damaga  to  or  in  esoaeetion  wi&  goods  if  tin  aabm  or  fite 


Hi  (kmam  Woimr  Omnna§»  of  Qmi»  lc*# 

ArUcle  IV  (S). 

mmA  1m»  liiiii  faiowingly  misstated  by  the  sMppei  ia  Ihe  biE  of 

6.  Gooda  ot  an  iMti  He,  «ploMve  w  dangerwM  natnre  to  tto 

dopment  whereof  the  carrier,  master  or  agmt  «f  the  ownw,  has  not 
anKOited,  with  knowledge  of  their  nature  and  character, 
tine  before  discharge  he  landed  at  any  place  or  destroyed  or  rendered 
inBoeoAOB  hj  the  c«m»  withont  compensation,  and  the  shipper  oi 
mch  goods  ahall  be  liaUe  te  all  danufieB  and  expens^  direcUy  or 
iadiiectly  arising  out  of  or  tenilting  from  Boch  Bhipmwit. 

H  any  such  goods  shipped  with  8u«di  knowledge  and  o«i»t  ah^ 
become  a  danger  to  the  ship  or  cargo,  they  may  in  lite  manner  be 
tanded  at  any  pkce  or  destroyed  or  rendered  innocwras  by  the  earner 
wiChoat  Kahili^y  on  the  part  of  ibe  carrier  except  to  general  average, 

II  811J> 

wiMi  iMilipiiin  AHD  nnoniraiM,  and  inobbasb  of 

■iWiiiiiiBnrnim  ars  vuxajxaa. 

A  carrier  shall  he  at  liberty  to  surrender  in  w*ole  or  in  pKtt  all 
or  any  of  Mmm^  «»d  immunities  or  to  increase  any  of  his  responsi- 
bilities andSflities  under  the  Bales  contained  in  of  these 
Artides,  provided  such  snHendot  <w  inowase  shall  be  embodied  m  the 
Wn  of  Uding  issued  to  the  shipper.  ,.  . 

The  proTiskms  of  fliese  Bules  shall  not  be  applicaUe  to  ohMtit- 
mrOBB,  but  if  WDs  of  lading  are  issued  in  the  case  of  a  • 
Sirterparty  they  shall  comply  with  the  terms  of  these  Rules  Wothmg 
in  fiMse  Bute  Adl  be  held  to  prevent  the  insertion  m  a  bill  of  lading 
a  any  lawful  provirioni^siding  general  aveiago. 

Amoui  VL 
anauii  ooKDixroire. 
Hotwithstanding  the  provisions  of  the  preceding  Artides,  a  carrier, 
.Mte  or  agent  of  the  carrier,  and  shipper  shall  in 

mUm  liiWHiaibilily  md  liability  of  the  carrier  for  sucn  gooas, 
•Bd  it  to  tlm  figbts  and  UnmimMeg  «f  the  carrier  in  respect  of  such 
Mil.  nr  his  obligatKMi  as  ta"il||^^  «>  ^  m  t*^  s^^P^*^^^ 
h  li^^^  to  public  pdii^  or     caie  or  dilig«iM»  of  Ma  mmmM 


Canadian  Water  Carriage  of  Goods  Act,  1936.  If 

Article  VI, 

or  agents  in  i^gnd  io  tbe  loading,  handling,  stovagi,  carriage,  cnstodf, 
care,  and  diadharge  of  the  goods  carried  by  water,  provided  tittt  in  ilds 
case  no  bill  of  lading  has  been  or  shall  be  issued  and  that  the  terms 

agreed  shall  be  embodied  in  a  receipt  which  shall  be  a  non-negotiable 
document  and  shall  be  marked  as  such. 
Any  agreement  so  entered  into  shall  haye  full  legal  effect: 

Provided  that  this  Article  shall  not  apply  to  ordinary  oonnnerdal 

shipments  made  in  the  ordinary  course  of  trade,  but  only  to  other 
shipments  where  the  character  or  condition  of  the  property  to  be 
carried  or  the  circumstances,  terms  and  conditions  under  which  the 
carriage  is  to  be  performed,  are  such  as  reasonably  to  justify  a  special 
agreement. 

Abtiolb  VII. 

T.nn*i*A*i>TAisrfl  fins'  *i>inK  Awr.TftAnAif  fiv  fivni  iiirMHi 

Nothing  herein  contained  shall  prevent  a  carrier  or  a  shipper 
from  entering  into  any  agreement,  stipulation,  condition,  reservation 
or  eiemption  as  to  the  responsibility  and  liability  of  the  carrier  w  the 
ship  to  the  loaa  or  damage  to  or  connection  with  ciulody  and 
care  and  handling  of  goods  prior  to  the  loading  on  and  snbseqnent 
to  the  discharge  from  the  ship  on  which  the  goods  are  carried  by  water. 

AnxioiiB  VIII. 

LncrcATioir  of  imrainnr. 

The  provisions  of  these  Sides  shall  not  affect  the  rights  and  obliga* 
tioDs  of  the  carrier  nnder  any  statute  for  the  time  being  in  force 
relating  to  the  limitation  of  the  liability  of  owners  of  veaaela* 

Abtiolb  IX. 

The  monetary  nnita  mentioned  in  these  Bnles  are  to  be  taken  to  be 
lawful  money  of  Canada. 
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PRIVY  C01FK€IL  OF  CAIABA. 

p.  C.  1623. 

Miniite  of  a  Meeting  ol  the  Committee  of  the  Privy  Council, 
Mmfufii  If  The  B^mii  of  His  BxceMency  the  Governor  General  on 

The  Committee  'of  the  Priyy  Cotmcil,  on  the  recommendation  of 
the  Minister  of  Marine,  advise  that  The  Water  Carriage  of  Goods 
Icfcj  Chapter  49  of  the  Statntes  of  1936,  be  proclaimed  effective  the  1st 
A]igiiit»  WU,  and  that  n  Pmikmaiim  do  forthwith  issue  accordingly. 

lial.  (Mmrh  of  the  PfWf  CouncU. 

P*  'C*  848» 

At  the  Government  House  in  Ottawa. 

Tuesday,  the  14th  day  of  February,  1939. 

Present:  His  Excellency,  the  Governor  General  m  Council: 

Whibbas,  under  the  provisions  of  Order  in  Council  P.  C.  1623  of 
July  2nd,  1936,  authority  was  given  for  the  proclamation  of  The  Water 
Carriage  of  Goods  Act,  1936,  effective  as  of  August  1st,  1936 ; 

,,#1^^  Section  7,  OTbsection  (3)  of  the  said  Act  reads  as 
IqDIgwb: 

'*  7.  (2).  The  Eules  shall  not  by  virtue  of  this  Act  apply  to  any 
contract  for  the  carriage  of  goods  by  water  made  before  such  day, 
not  being  earlier  than  the  first  day  of  August,  1»86,  as  the 
Governor  General  may  by  Order  in  Council  direct,  nor  to  any 
hil  of  lading  or  similar  document  of  title  issued,  whether  before 
or  after  such  day  as  aforesaid,  in  pursuance  of  any  suck  contract 
.aS'  aforesaillW 

Ann  WHBMSAS  it  is  deemed  expedient  to  determine,  pursuant  to 
Section  7,  subsection  (2)  of  the  said  Act,  that  the  Kules  contained  in 
the  Schedule  to  the  said  Act  shall  apply  to  any  contract  for  the  car- 
riage of  goods  by  water  made  after  February  16th,  1939,  and  to  any 
bill  of  lading  or  similar  document  of  title  issued  in  pursuance  of  any 
auch  contract; 

Now,  iBtllWOBE,  His  Excellency  the  Governor  General  in  Council, 
on  iie  rwmmendation  of  the  Minister  of  Transport,  is  pleased  to 
direct  and  doth  hereby  order  and  direct  that  the  Kules  contained  in 
iM  Schedule  to  The  Water  Carriage  of  Goods  Act,  1936,  shall  apply 
to  any  contract  for  the  carriage  of  goods  by  water  made  after  February 
15th,  1939,  and  to  any  bill  of  lading  or  similar  document  of  title 
issued,  whether  before  or  after  February  15th,  1939,  in  pursuance  of 
any  such  contract.  »  » 

B.  J.  LSMAIBX, 

€Urh  of  th$  Prwj/  CotmcU. 


MmBfovmHand  Gmrmge  of  Ghods  hp  8m  Aet, 


HEWFOUNDIiAlffB  ACT 
To  Amend  the  Law  with  Respect  to 
THE  CARSIAGB  07  OOOBS  BT  SEA 

t2  Geo.  5,  Ch.  18. 

Eaactod  on  April  30^        Effective  June  30,  1038. 


The  Dominion  of  Newfoundland 

An  Act  to  Ambnd  thi  Law  with  Bbspbgt  to  thb  Cabbiaob 

OF  Goods  bt  Sea. 


Section 

1. 

Application  of  Bnles  in  Sdiednle. 

2. 

Absolute  warranty  of  seaworthiness  not  to  be  implied  in  con- 

tracts to  which  Kules  apply. 

If* 

Statam^t  as  to  application  of  Bnles  to  he  indndcd  in  Bills  of 

Lading. 

Modification  of  Article  VI  of  Eules  in  relation  to  coasting  trade 

and  trade  to  Canada. 

Modifiofttion  of  Bnles  4  and  6  of  Act  III  in  relation  to  hulk 

cargoes. 

6. 

Short  Title,  saving  and  operation. 

7. 

Newfonndlaiid  Ooitrls  to  hme  jurisdiction* 

8. 

Bepeal.  Schednle. 

If  HiBBAS  at  tilie  Lutemaliiaial  Ckmlireiioe  on  Martliiiie  Law  held  at 
Bmssela  in  October,  1922,  the  delegates  at  the  Ckmference,  induding 

the  delegates  representing  His  Majesty,  agreed  unanimously  to  recom- 
mend their  respective  Governments  to  adopt  as  the  basis  of  a  con- 
vention a  draft  convention  for  the  unification  of  certain  rules  relating 
to  hills  of  lading: 

And  Whxhkab  at  a  meeting  held  at  Brussels  in  October,  1923,  the 
rules  contained  in  the  said  draft  convention  were  amended  by  the 
Committee  appointed  by  the  said  Conference: 

And  Whxbbas  it  is  expedient  that  the  said  rules  as  so  amended  and 

as  set  out  with  modifications  in  the  Schedule  to  this  Act  (in  this  Act 
referred  to  as  "the  Rules*')  should,  subject  to  the  provisions 
of  this  Act,  be  given  the  force  of  law  with  a  view  to  establishing  the 


m        Nmfoundhmd  Omnmge  of  Bmis  6f  Bm  Ad, 

responsibilities,  liabilities,  rights  and  iwannitieB  attacMug  to  cirriers 
under  bills  of  lading* 

Be  it  therefor©  Hiwited  by  the  Governor,  th©  Legiaktife  Coimcil 
and  House  of  AaaemMy,  in  Legislative  Session  convened,  as  loHiiws: 

Af flicttliiii  uf  Rules  in  Schedule 

1.  Subject  to  the  provisions  of  this  Act,  the  Eules  shall  have  eted 
In  relation  to  and  in  connection  with  the  carriage  of  goods  by  sea  in 
aMp  carryij||«)ds  from  any  port  in  this  Dominion  to  any  other  port 

vlieiiir'  In  iPlltBide  this  Dominion, 

Aiiiiliit*  Warranty  af  Saawortiiiiais  nut  fa  lie  Inif lied  ia 
Contracts  to  which  Itnlei  Af  ply. 

Jl.  There  shall  not  be  impHed  in  any  contract  for  the  carriage  of 
goods  by  sea  to  which  the  Eules  apply  any  absolute  undertaking  by  the 
carrier  of  the  goods  to  provide  a  seaworthy  ship. 

ftalement  aa  te  Application  of  Rules  to  be  Included  in 

Bllla  of  Lading 

8.  Every  bill  of  hiding,  or  similar  document  of  tiie,  iaiied  in  this 
Dominion  which  contains  or  is  evidence  of  any  contract  to  which  the 
Rules  apply  shall  contain  an  express  statement  that  it  is  to  have  effect 
subject  to  tie  pnivlions  of  the  said  Eules  as  applied  by  this  Act* 

XiiiiicatiiMi  «f  Artide  VI  of  Rules  in  Rdation  to  Coasting 
T^iiM^'Mlid  Trade  to  Cape  Breton. 

4.  Article  VI  of  the  Eules  shall,  in  relation  to  the  carriage  of  goods 
by  sea  in  ships  carrying  goods  from  any  port  in  this  Dominion  to  any 
other^  port  in'<l|||H^^  or  from  Channel  or  Port  aux  Basques  to 
any  port  in  the  of  Cape  Breton  have  effect  aa  though  the  said 

Article  referred  to  goods  of  any  diss  instead  of  to  particular  goods  and 
as  though  the  proviso  to  the  second  paragraph  of  the  said  Artide  were 
omitted. 

•Bils  8tst«iiMllt  is  Bot  esaential;  The  Hurry  On  (Vita  Food  Producf,  Im. 
nmm  Shipping  Co.,  Ltd.),  1938  A.  M.  C.  159,  (1938)  2  Domimon  L.  R. 
'■$9%  383  (Nova  Scotia  Supreme  Court),  appeal  dismissed,  1939  A.  M.  C.  257, 
H  Ufiyds  L.  it  21,  119391  A,  C.  277  (Privy  CSoimcU). 


Mmfoundkmd  Gmma^»  of  Qoods  hf  8m  Act,IB$$^ 


Modification  of  Rnles  4  and  5  of  Act  III  In  Relation  to 

Bulk  Cargoes. 

5.  Where  under  the  custom  of  any  trade  the  weight  of  any  bulk 
cargo  inserted  in  the  bill  of  lading  is  a  weight  ascertained  or  accepted 
by  a  third  party  other  than  the  carrier  or  the  shipper  and  the  fact 
that  the  weight  is  so  ascertained  or  accepted  is  stated  in  the  bill  of 
ladings  then  notwithstanding  anything  in  the  Bules,  the  bill  of  ladix^ 
shall  not  be  deemed  to  be  prima  facie  evidence  against  the  carrier  of 
the  receipt  of  goods  of  the  weight  so  inserted  in  the  bill  of  lading,  and 
the  accuracy  thereof  at  the  time  of  shipment  shaU  not  be  deemed  to 
have  been  guaranteed  by  the  shipper. 

Short  Titk. 

6.  (1)  This  Act  may  be  cited  as  the  Carriage  of  Gkxids  by  Sea 

Acty  1932. 

Other  Statutes  Met  AHected. 

(2)  Nothing  in  this  Act  shall  affect  the  operation  of  sections  four 

hundred  and  forty-six  to  four  hundred  and  fifty,  both  in- 
clusive^ five  hundred  and  two^  and  five  hundred  and  three  of 
the  Merchant  Shipping  Act^  1894/  as  amended  by  any  sub- 
sequent enactment  or  the  operation  of  any  other  enactment 
for  the  time  being  in  force  limiting  the  liability  of  the 
owners  of  seagoing  vessels. 

(3)  The  Bules  shall  not  by  virtue  of  this  Act  apply  to  any  con- 

tract for  the  carriage  of  goods  by  sea  made  before  the  30th 
day  of  June,  1932,  nor  to  any  bill  of  lading  or  similar  docu- 
ment of  title  issued,  whether  before  or  after  such  day  as 
af  oresaidy  in  pursuance  of  any  such  contract  as  alcHDeaaid. 

MeiwIoiuidUuid  Courts  to  hrnm  JnriadlolinL 

7.  Any  Court  in  Newfoundland  having  jurisdiction  to  the  amount 
claimed  shall  have  power  to  try  any  action  for  loss  of  or  damage  to 
goods  carried  by  sea  to  or  from  this  Dominion,  and  such  action  may  be 
commenced  and  continued  to  judgm^t  and  exemition,  anything  in 
any  Bill  of  Lading,  receipt  or  other  similar  document  to  the  contrary 
notwithstandmg. 

*  I.    Hie  Brilidi  liowiiaiil  SUf  f  tog  Aet»  1804 


RepeaL 

8«  diapter  187  ixf  the  OonidiiaM  Statates  (Thifd  Series),  en- 
tiHei  ^  dMIM  of  Camen  hj  Water,^  is  hereby  repealed  In 
teipect  to  any  contract  for  the  carriage  of  goods  by  sea  made  after  the 
IMIii  day  of  Jnne,  1932^  and  to  any  Bill  of  Lading  or  gimilar  document 

''  Mtle  iiBiied  in  pnrsiiaiico  of  ^any  such  contract* 

;  fiete  f donRMto  fichfidiile. 

Schednli  contains  the  Hague  Mules  predsdy  like  the  Schedule 
of  the  British  Act  of  1924,  except  that  the  figure  £100  in  Article 
IV  (5)  is  replaced  by  the  figure  $600.  It  is  also  precisely  like  the 
text  of  the  Schedule  of  the  Canadian  Act,  page  31,  supra,  except  thai 
H  emiimm  ih§  gM  e^amm,  which  the  Canadian  Act  deletes* 

the  text  of  the  Schedule  of  the  Britiah  Act  of  19M  will  be  found 
at  19M  American  Maritime  Cases  1338;  in  Foos  on  Chmrter  forties, 
Bnd  edition  (1930),  page  309;  in  the  current  Tolimies  of  Moyds 
Calendar;  and  in  the  recent  editions  of  Scrutton  (1939),  Carrer 
(1938),  and  Temperley  (1932)]. 


CCMMVENHON  INTERNATIONAUB 

IN  KATI^  DE  CONNAISSEMENT 
aiGN^  A  BBUXELLBS,  LB  25  AGUT  1924. 


v.  a  SUtvtet  At  l4izie,  Volume  51,  pafe  m 
iMgne  if  Vatiou  fieatF  fiaiiie,  Tetem      fsfti  15S,  liT,  188. 


Le  President  de  la  E^publique  Allemaude,  le  President  de  la 
R^publique  Argentine,  sa  Majesty  le  Boi  des  Beiges,  la  Prudent  de 
la  R^publique  du  ChiU,  le  PiMdent  de  la  B^pnbUqne  d«  Ooba,  sa 
Majesty  le  de  Danemarl  et  dislande,  sa  Majesty  le  Roi  d'Bspagne, 
le  Chef  de  Pfitat  Estonien,  le  President  des  ^Itats-Unis  d'Amerique, 
le  President  de  la  Republique  de  Finlande,  le  President  de  la  R6pub- 
li||e  Frangaise,  sa  Majeste  le  Roi  du  Royamne-Uni  de  Qrande-^ie- 
i^e  et  d  Irlande  et  des  Possessions  Britanniqnes  an  dda  des  Mers^ 
Emperenr  des  Indes,  son  Altesse  S^rMssime  le  Gouvemeur  du 
Royanme  de  Hongrie,  sa  Majesty  le  Roi  d'ltalie,  sa  Majesty  I'Em- 
pereur  du  Japon,  le  President  de  la  Republique  de  Lettonie,  le  Presi- 
dent de  la  Republique  du  Mexique,  sa  Majesty  le  Roi  de  Norv^,  sa 
Majeste  la  Reine  des  Pays-Bas,  le  Pr^udent  de  la  B^piibliqiie  dn 
Piron,  le  President  de  la  l^nhliqiie  de  Pol<^e,  le  President  de  la 
l^nbliqne  Portugaise,  sa  Majesty  le  Roi  de  Roumanie,  sa  Majesty 
le  Roi  des  Serbes,  Creates  et  Slovenes,  sa  Majesty  le  Roi  de  Sn^e  et 
le  President  de  la  Republique  de  rUruguay. 

Ayant  reconnn  Pntilit6  de  fixer  de  oommnn  accord  oertaines  r^les 
nnifonnes  en  mati^  de  connaissement,  ont  dMd^  de  conclure  une 
Convention  I  cette  effet  et  ont  d^igne,  pour  Leurs  P16nipotentiaires, 
savoir: 

[Tramhiwn:  Having  recognized  the  mMMty  li  laying  down  in 
common  accord  certain  uniform  mles  relating  to  bills  of  lading,  have 
decided  to  oondnde  a  convention  to  that  effect  and  have  designated  as 
their  Plenipotentiaries,  namely: 

[The  List  of  attending  Diplomatic  Plen^otentiaries  of  fooflerai 
ont  of  twenty-six  partidpating  States  is  heie  omitted,  since  iiie  same 
peisoiiB  appear  as  the  S^fners  of  the  Convention  at  pp.  62,  64.] 

Lesquels,  a  ce  dument  autorises,  sont  convenus  de  ce  qui  suit: 

[Who,  dnly  anthoriaed  iierefor  have  agreed  on  the  following:] 

*  Tbe  official  text  is  in  French  and  the  Belgian  GoTemraent  is  eustodian. 


Abtiolb  Pbsmibb. 

Bans  In  pihmU  Omtmlam  los  mxM  sniwiit  mi  oufloyte  iama 
le  sens         indiiiii^  ci-desfMiiis: 

(a)  Traii8|Hirt©iir  c<iiiipfeiid  Ic  proprilstaiTe  du  name  ou  Falr^- 
teiir,  partie  k  Tin  contrat  de  transport  avec  nn  cbaf  g«iir. 

(b)  "  Contiat  de  transport s'appHqwi  uniquement  an  contrat  de 

tranffort^  '^^41^^  I^*^  ^  ^^^^^^^^^K^^  ^  ^  document  simi- 
laiie  formaJtitre:  pour  le  tra3|||^  iwarcliandiBes^  par  ^Mfir'j  t 
8*appliqiie  6galement  an  connaissemetw  «ii  docnmeni  aimilajri  kxm 
en  vertn  d'une  charte-partie  k  partir  dii  moment  oil  ce  titre  rigit  lei 
lapporls  dn  transportenr  et  du  porteur  du  connaissement. 

(u)  **  Marchandises  comprend  biens,  objets,  mardiandises  et 
articles  de  nature  quelconque,  Texception  des  animaux  vivants  et 
do  la  csrgaiaon  qui,  par  le  contrat  de  transport,  est  d^daree  comme 
iniie  Sttf  le  pimt  et,  en  fait,  est  ainsi  transports. 

(d)  "  Navire  "  signifie  tout  batiment  employ^  pour  le  transport  des 
iiiaxeliandises  par  nMf • 

(e)  Transport  de  marcbandises    mmm  le  temp  touM  depuis 
le  chargement  des  marchandises  k  bord  dm  nafire  jusqu'l  knr 
diarfement  du  navire. 

Sous  reserve  des  dispositions  de  Particle  6,  le  transporteur  dans 
tuns  les  contrats  de  tianaport  des  marchandises  par  mer  sera  quant 
au  .cbargement,.||ff^  ^  Farrimage,  au  transport,  k  la 

gtiit,  mx  soins  et  au  d^chargement  des  marchandi^^^^  sonmis 
aux  lesponsabilit^s  et  obligations,  comme  il  bfo^ioiera  des  droits  et 
eionirations  ci-dessous  6nonc6s. 


Convention, 


INTERNATIONAL  CONVENTION  FOR  THE  UNIFICATION 
OF  CBKTAIN  RULES  RELATING  TO  (OCEAN)  BILLS 

OF  LADING. 

(Translation  by  the  State  Department) 

AxnoiM  I* — ^DBFBrmoNS. 

In  this  convention  the  following  words  are  employed  with  the 
meanings  set  out  below: 

(a)  "  Carrier "  includes  the  owner  of  the  vessel  or  the  charterer 
who  enters  into  a  contract  of  carriage  with  a  shipper, 

(b)  Contract  of  carriage  applies  only  to  ocmtracts  of  carriage 
covered  by  a  bill  of  lading  or  any  similar  document  of  title,  in  so  far 

as  such  document  relates  to  the  carriage  of  goods  by  sea;  it  also  ap- 
plies to  any  bill  of  lading  or  any  similar  document  as  aforesaid  issued 
under  or  pursuant  to  a  charter  party  from  the  moment  at  which  such 
instrument  regulates  the  relations  between  a  carrier  and  a  holder  of 
the  same. 

(c)  "  Goods  "  includes  goods,  wares,  merchandise,  and  articles  of 
every  kind  whatsoever  except  live  animals  and  cargo  which  by  the 
contract  ol  carriage  is  stated  as  being  carried  on  deck  and  is  so 
carried. 

(d)  Ship  "  means  any  vessel  used  for  the  carriage  of  goods  by 

■AM 

(e)  ** Carriage  of  goods'*  covers  the  period  from  the  time  when 

the  goods  are  loaded  on  to  the  time  they  are  discharged  from  the  ship. 

Subject  to  the  provisions  of  Article  VI,  under  every  contract  of 
carriage  of  goods  by  sea  the  carrier,  in  relation  to  the  loading,  han- 
dling, stowage,  carriage,  custody,  care,  and  discharge  of  such  goods 
shall  be  subject  to  the  responsibilities  and  liabilities,  and  entitled  to 
the  rights  and  immimities  hereinafter  set  forth. 


Abticli  S. 

1.  lie  trtiiqporteiir  aeit  temi  mrnt  et  am  dibul  dn  TOfage  ^mmm 
one  diligiiioe  laisoimalile  poor: 

(a)  Malire  le  imfiie  eii  6lat  de  naiiiiahyM 
fli}  GltotiiiaMemint  aiiiieT,  ^p«r  et  appiof^^ 
(e)  AfpN^fier  et  mettre  en  bon  aat  lea  calea^  diambM  froiiea  et 
ttig^iqiies  et  toutes  autres  partie^^'^li'  mafire  ou  des  marchandiseB 
aoBt  chaxgto  pom  Ima  iteeptLon,  tranapoit  et  conseiYation. 

3.  Li  llaiiBporteur^  boos  T^eerfe  ^iil  dispoaitiQiiB  de  Farlide  4| 
prae^era  de  fa^n  appropri^e  et  soigneuse  au  chargement^  It  la  mann- 
tention^  k  Farrimage,  an  transport^  h  la  gaide^  auz  soina  et  au  d6- 
diaigement  '^^liM  trauapffiMaa* 

t*  ji.piii  avoir  regu  et  pris  en  charge  les  marchandises,  le  trane- 
poiteuT  ou  le  capitaine  ou  agent  du  transporteur  devra,  sur  demande 
dm  ehargemr,  if|||^  diaigeui  mm  commaifisememt  portant  entie 
ailMi  ehoMtt:  ' 

(a)  Lee  marques  principales  m^oeesaiiea  k  lldantificatkm  des  maf- 
diamdlses  telles  qu'eUes  somt  foumies  par  toit  par  le  cbargeur  avant 
^pm  le  diargememt  de  cea  marchandises  ne  commence,  pourvu  que  ces 
Iliir|iie8  aoient  imprim^es  om  appos6es  clairement  de  toute  autre 
§tigm  sir  les  mardiamdises  mom  emballte  om  smr  les  oaisaes  ou  embal- 
lag^  dams  Ieiqmi|||ili||i.'miaii^  tellii  ^sorls 
<p'ellee  dewaiemt  mormalamemt  roster  lisibles  jmsqm'l  la  Urn  dm  voyage; 

(b)  Ou  le  nombre  de  coMs,  ou  de  pieces,  ou  la  quantity  ou  le  poids, 
ailfamt  les  ca%  tek  qm'ila  sont  loumis  par  6crit  par  le  chargeur ; 

(e)  L^iflat  el  le  oondiMommaniemt  appai^  des  nia»i^^ 
Cepemdamt  amcim  transporteur,  capitaine  ou  agent  dm  transporteur, 
me  sera  tenu  de  declarer  ou  de  mentionner,  dans  le  connaissement  des 
suoqmeSy  mm  nombre,  mne  qmantit^  ou  un  poids,  dont  il  a  une  raison 
sMmmIMM  qim'ils  me  rapiiii||f||pt  pas  ezactement  les  mar- 
chaaji^^Skmemt  re^mes  par  n'a  pM  m  des  moyems 

raisomnab«i^^  mmmmmmm.^ 

4.  Hm  tdi  commlliipMalliimdra  prten^on,  sauf  preuve  contraire, 
di  It  tloeptiom  par  Is  inasfffirtemr  des  miarehamdises  telles  qim^elles  j 
imil  iiifites  comloimtoemt  am  §  3,  a) ,  b)  et  c). 


.Miamm  III. — ^Kesponsibilities  and  Liabilities. 

t.  Hi  oatvto  iball  be  boimd  before  amd  at  tbe  beginmimg  of  tbe 
voyage  to  exercise  due  diligemoe  to — 

(a)  Make  tbe  ship  seaworthy; 

(b)  Properly  man,  equip,  and  supply  the  ship; 

(c)  Make  the  holds,  refrigerating  and  cool  chambers,  and  all  other 
parts  of  the  ship  in  which  goods  are  carried,  fit  and  safe  for  their 
reception,  carriage,  and  preservation. 

2,  Subject  to  the  provisions  of  Article  IV  the  carrier  shall  prop- 
erly and  carefully  load,  handle,  stow,  carry,  keep,  care  for,  and  dis- 
charge the  goods  carried. 

8.  After  receiving  the  goods  into  his  charge  the  carrier  or  the 
master  or  agent  of  the  carrier  shall,  on  demand  of  the  shipper,  issue 
to  the  shipper  a  bill  of  lading  showing  among  other  thimgs: 

(a)  The  leading  marks  necessary  for  identification  of  the  goods  as 
the  same  are  furnished  in  writing  by  the  shipper  before  the  loading 
of  such  goods  starts,  provided  such  marks  are  stamped  or  otherwise 
shown  clearly  upon  the  goods  if  uncovered,  or  on  the  esses  or  cover- 
ings in  whioh  such  goods  are  contained,  in  smch  a  mummer  as  should 
Oldimarily  remaim  l^ble  mmtil  the  emd  at  the  voyage; 

(b)  Either  the  number  of  packages  or  pieces,  or  the  quantity,  or 
weight,  as  the  case  may  be,  as  furnished  in  writing  by  the  shipper; 

(c)  Theapparemtofder  amd  conditiom<tf  the  goods; 

Provided  that  no  carrier,  master,  or  agent  of  the  carrier  shall  be 
bound  to  state  or  show  in  the  hill  of  lading  any  marks,  number, 
quantity,  or  weight  which  he  has  reasonable  grounds  for  suspecting 
not  accurately  to  represent  the  goods  aetmally  received  or  whidi  he 
has  had  mo  reasonable  means  of  cheekimg. 

4.  Such  a  bill  of  lading  shall  be  prima  facie  evidence  of  the  leeeipt 
by  the  carrier  of  the  goods  as  therein  described  in  aoeordanoe  with 
paragraph  3  (a),  (b),  and  (c). 


lliMiiiiiiiiiii* 


5.  lie  dmxpiur  seia  cmMM  aToir  garanii  am  transpofleiir,  an 
Mumeiii  dm  diaiffemnit,  Faxactitiide  dea  maxques.  du  iioiiibia,  de  la 
et  dTSSTw.  ^  ««t  f  o^nTpi^  et  le  <*«g«« 
indemnisera  le  transporteur  de  tontes  pertes^  dommages  et  depenses 
|iTO¥eiiaiit  on  i^sultant  d'inexactitudes  sur  ces  points.  Le  droit  du 
iMIIIlirleilf  i  portiMa  indemiiii^  ne  limitera  d'aucune  f  agon  sa  le- 
spoBsabilit^  at  see  engagements  sons  Fempiie  dm  contrat  de  transpcnrt 
fii4-fi8  di  liwte  forsonne  amtre  <pie  le  diaig^mi. 

A  moins  qm'mii  afia  des  pertea  om  dmunagea  et  de  la  natuie 
gfamii  de  ces  pertea  M.#raniage8  ne  idt  dining  par  toit  am  trana- 
pixriemr  o4  k  son  agent  am  port  de  d^dtargement,  avant  om  am  moment 
de  Fenl^fement  des  marchandises^  et  de  lemr  remise  sons  la  garde  de  la 

peisonne  ayant  droit  a  la  delivrance  sous  Pempire  du  contrat  de  trans- 
port, cet  enlevement  constituera,  jusqu^i  preuve  contraire,  une  pre- 
aon^tion  f  me.  les  marchMlM  6t6  dMivr^  par  le  transporteur 
teles  fm^eOes  sont  dientes 

Si  les  partes  om  dommages  ne  sont  pas  apparents,  I'afis  doit  Itie 
donn§  dans  lea  trois  jomrs  de  la  d^wance. 

Les  reserves  6cTites  sont  inutiles  si  Fetat  de  la  marchandiae  a  M 
contradictoirement  constats  am  moment  de  la  reception. 

Bn  tons  caa  le  transportemr  et  le  navire  seront  decharg6s  de  toute 
reeponsabilit6  if|||||M»rt^  <«i  dommages  k  mmm  im»mn0  action  ne  soit 
Intcmtle  dans  Fann^  de  la  daiwanoe  des  mardiandisea  om  da  la  date  k 
ll^!iiie  elles  eussent  dt  itre  d^livr^ 

Sn  cas  de  perte  ou  dommage  certains  ou  pr^sum^s,  le  transportemr 
et  le  rtoptionnaire  se  donneront  r^ciproquement  toutes  les  facilit^s 
raisonnaMea  pomr  Finspection  de  la  marchandise  et  la  verification  dm 
nomlire  d#  ooliB. 

7.  Lofsqme  les  marchandises  auront  6te  chargees,  le  connaissement 
fme  d#ivim  le  transportemr,  capitaine  om  agent  dm  transporteur,  am 
diaigemr  sera,  ai  le  diargeiir  le  demande,  mn  connaissemant  libell6 
^BmlMtfqm^''  pomrvm  qme,  m  le  diargemr  a  amparavent  regm  qmelqma 
diicument  donnant  droit  k  ces  marchandlBes,  il  reatitiia  ca  doeuneiit 
contre  remise  d*un  connaissement  "Embarqu6.^  Le  Iwmsporter,  le 
capitaine  om  Fagent  aura  egalement  la  f  aculte  d'annoter  au  port  d'em- 
liarqmement,  smr  le  docnment  remis  en  premier  lieu,  le  ou  les  noms  du 
om  des  navires  snr  lesipials  les  marchandises  ont  M  embarqm^  et  la 
data  om  les  datea^  de  Fembarf mement,  et  lorsfme  m  'document  sera'  ainsi 


49 


5«  Tlie  shinner  aiwll  be  deemed  to  bave  fraaranteed  tO'^'^iO'  carrier 
the  accuracy  at  the  time  of  shipment  of  the  mxekB,  nmmber,  quantity, 
and  weighty  as  furnished  by  him,  and  the  shipper  shaU  indemnify  the 
carrier  against  all  loss,  damages,  and  expenses  arising  or  resulting 
from  inaccuracies  in  such  particulars.  The  right  of  the  carrier  to 
such  indemnity  shall  in  no  way  limit  his  responsibility  and  liability 
mnder  the  contract  of  carriage  to  any  person  other  than  the  shipper. 

6.  Unless  notice  of  loss  or  damage  and  the  general  nature  of  such 
loss  or  damage  be  given  in  writing  to  the  emkx  or  his  agent  at  the 
port  ol  disdiarge  before  or  at  liie  tmse  of  the  removal  of  the  goods 
into  the  custody  of  the  person  entitled  to  delivery  thereof  mnder  the 

contract  of  carriage,  such  removal  shall  be  prima  facie  evidence  of  the 
delivery  by  the  carrier  of  the  goods  as  described  in  the  bill  of  lading. 

If  the  loss  or  damage  is  not  apparent,  the  notice  must  be  given 
within  three  days  of  the  delivery  of  the  goods. 

The  notiee  in  writing  need  not  be  given  if  tiie  state  of  tiie  goods 
has  at  the  time  of  their  receipt  been  the  subject  of  joint  survey  or 
inspection. 

In  any  event  the  carrier  and  the  ship  shall  be  discharged  from 
all  liability  in  respect  of  loss  or  damage  unless  suit  is  brought  within 
one  year  i^r  delivery  of  the  goods  or  the  date  wh^  the  gooda  should 
have  beam  delivexed. 

In  the  case  of  any  actual  or  apprehended  loss  or  damage  the  carrier 
and  the  receiver  shall  give  all  reasonable  facilities  to  each  other  for 
inspecting  and  iaUying  the  goods. 


7.  After  the  goods  are  loaded  the  bill  of  lading  to  be  issued  by 
the  carrier,  master,  or  agent  of  the  carrier  to  the  shipper  shall,  if  the 
shipper  so  demanda,  be  a  ^pped bill  of  lading,  provided  that  if 
the  shipper  shall  have  previomdy  taken  mp  any  document  dt  title  to 
such  goods,  he  shall  smrrender  the  same  as  against  the  issue  of  the 

shipped^'  bill  of  lading.  At  the  option  of  the  carrier  such  docu- 
ment of  title  may  be  noted  at  the  port  of  shipment  by  the  carrier, 
master,  or  agent  with  the  name  or  names  of  the  ship  or  ships  upon 
which  the  gooda  have  been  shipped  and  the  date  or  datea  of  ahiimient, 
and  when  so  noted,  if  it  diowB  tiie  particulars  meDtiimad  in  para- 


001|«tllllOfl. 


111110^1  E  wm,  1*11  fsnnlifiiit  las  niiiilkxiit  ^  Ftridi  8,  §  mmiM 
max  fins     isit  aiticte  ixxmnie  constitiui&t  um  ooniiaiaieiiiiiit  MlieU6 

**  Embarqu^,* 

8.  Toiite  daiiae^  <MM?eiitliM  om  accofd  iam  im  ^ 
«iii]itoiit  k  tiiaq^^        le  mmm  de  raponsftbilitt  pour  perte  on 
iDminage  eilrttfAiMt-ifaB  marehaiidiseB  pfofenani  de  B^gligenoej  famte 
011  manquement  aux  deyoirs  on  obligations  6dict6es  dans  cet  article 
mi  attenuant  cette  responsabilit6  autrement  que  ne  le  prescrit  la  pr6- 

sera  nulle^  boh  aYenue  et  sans  effet.  Une  dause 
eidiiil  le  blitf  oe  de  Faaeinaiice  an  transporteur  cm  toate  cLanae 
ffii%|,iililf  gtni  emwdlirte  iawiiiiift:  eiiQiiliiaiii  le  iraiii|ioiieiif  de  'ia 
leapiMiiawim 

Axacm  4. 

1.  Mi  le  traiisporteiif  ni  le  iiafiie  ne  seKxnt  lesponaablea  des  pertes 

nil.  iiiiiiges  pioTeiMit^  on  resultant  del^iltl  d'innayigabilit6,  k 
mohis  qn'il  ne  soit  imputable  k  un  manque  de  diligence  raisonnable  de 
la  part  dn  transportenr  k  mettre  le  nayire  en  ^tat  de  navigabilite  ou  k 
aisnrer  an  naTire  nn  armement,  ^nipment  ou  approvisionnement 
conraiaMea,  on  k  approprier  et  mettie  en  bon  tot  lee  ealea,  chambrea 
Iroidei  et  frigoxifiqnea  et  tontea  antrea  parties  dn  navire  mb.  dee  maf- 
eliaiidiieB'  iMillltarg^es,  de  lagon  qn'eUea  soient  aptea  k  1a  itoptiiin,. 
an  transport  et  k  la  preservation  des  marchandises,  le  tout  conform^- 
aent  anx  prescriptions  de  I'article  3,  §  1"".  Toutes  les  fois  qu'une 
perte  on  nn  dommage  aura  results  de  Finnayigabilit^,  le  f ardeau  de  la 
pienye  en  ee  qni  conoeme  Fexercioe  de  la  diligence  raisonnable  torn- 
leim  inf  le  transportenr  on  siir  tonte  antra  pmcmiie  ae  p i^aknt  de 
Femnlration  pr^vne  an  prtent  article. 

B.  M  le  transporteur  ni  le  navire  ne  seront  responsables  ponr  perte 
m  demaBilCB  rteiltant  on  piofenant: 

(a)  Ilea  acte%  n^genoe  on  dMant  dn  capitaine,  marin,  pilote  on 
iei  pr^poi^  dn  transporteur  dans  la  navigation  on  dans  Fadministra- 
tiondn  navire; 

(h)  jymk  incendie,  k  moins  qu'il  ne  soit  caus^  par  le  fait  ou  la  f ante 
dn  transportenr: 

(c)  Bea  p6ril%  daitgezi  m  acctdents  de  la  ner  on  d'antree  eanz 

(d)  #nn  **acte  de  Ken  *; 

(e)  Be  faits  de  gnerre; 


0iififiiiliofi. 


grapli  d  of  Artide  III,  it  sliall  for  flie  pnrpose  of  Uiia  article  be 
deemed  to  constitnte  a   shipped  "  bill  of  lading. 

8.  Any  danse,  covenant,  agreement  in  a  omtract  <tf  carriage 
relieving  the  carrier  or  the  ship  from  liability  for  loss  or  tonage  to 
or  in  connection  with  goods  arising  from  negligence,  fault,  or  ^ilnre 

in  the  duties  and  obligations  provided  in  this  article,  or  lessening 
such  liability  otherwise  than  as  provided  in  this  convention,  shall  be 
null  and  void  and  of  no  effect.  A  benefit  of  insurance  in  favor  of  the 
carrier  or  similar  clause  sliall  be  deemed  to  be  a  danse  relieving  the 
carrier  from  liability. 

Abtiolb  IY.— Biohts  amb  Immukitibs. 

1.  Neither  the  carrier  nor  the  ship  shall  be  liable  for  loss  or  dam- 
age arising  or  resulting  from  unseaworthiness  unless  caused  by  want 
of  due  diligence  on  the  part  of  the  carrier  to  make  the  ship  seaworthy 
and  to  secure  that  the  ship  is  properly  maBBed,  eqvi%^ped,  and  anp- 
plied  and  to  make  the  holda,  refrigerating  and  cool  diambm,  and 
all  oth«r  parts  of  Hie  ahip  iB  whidi  goods  are  carried  fit  and  sale  for 
their  reception,  carriage,  and  preservation  in  accordance  with  the 
provisions  of  paragraph  1  of  Article  III.  Whenever  loss  or  damage 
has  resulted  from  unseaworthiness,  the  burden  of  proving  the  exercise 
of  dne  diligence  shall  be  on  the  carrier  or  otKusr  person  fflftinn'ng 
eiemiition  nnder  ^hla  trtide. 


2.  Neither  the  carrier  nor  the  ship  shall  be  rei^ioiiBible  for  loss  or 
damage  arising  or  resulting  from : 

(a)  Act,  neglect,  or  default  of  the  master,  mariner,  pilot,  or  the 
servants  of  the  carrier  in  the  navigation  or  in  the  management  of  the 
ship. 

(b)  Hre,  BBlesa  cansed  by  the  actual  fanlt  or  privity  of  the  carrieif. 

(e)  Peril.,  dHigen,  «id  ««id«at.  of  the  aea  or  other  na^igdde 
waters. 

(d)  Act  of  God. 

(e)  Act  of  war. 


OiNioiitflliii. 


If)'  Hii  fail  fiVwiiiiiiii  Dtiblics : 

(g)  jymk  ifiit  m  coBtrainte  de  prince,  auteiHi  ou  peuple,  m 
^hme  saisie  judidaiie; 

(h  )  B'um  nstrictioii  de  quarantaiiio; 

(i)  IFim  ael«  on  d'mm  imiiiioii  in  isKungeof  m  propiMtaIro  im 
mafdumdiiiee,  de  mm  agent  oa  lepi^wntaitl; 

(j)  Be  grtTes  on  lock-outs  jou  d'arf^ta  on  entraTea  apporl6e  am 
tiiiWil,  pom  ^elqiie  cause  que  ce  soit,  partiellement  on  compl^te- 
ment; 

(k)  B'teieutes  on  de  tioiililes  cmk; 

(1)  B*itii  aaitfitage  on.  tentative  dO'  mmetagp  'de  viea  on  de  bieiia 

eu  niisr, 

(m)  Be  la  fieinte  en  Yohiiiie  on  en  poids  on  de  tonte  autre  perte 
on  dommage  resultant  de  vice  caiih^^  nature  sp6ciale  ou  vice  propre 
de  la.  maioliandise ; 

(n)  B»fflie  insnffiiaaoe  d'embalkge; 

(o)  DteM|pPikuice  on  impeif eet^ 

(p)  Be       iMm  ^dbappant  4  nne  diligence  laiaonnaMe ; 

(q)  Be  tontt  intre  cause  ne  piovenant  paa  dn  fait  on  de  la  fante 
dn  transportenr  ou  du  fait  ou  de  la  fante  des  agents  ou  prepos^  du 
transporteuf,  mais  le  fardeau  de  la  preuve  incombera  a  la  personne 
fMamant  le  Mn^fice  de  cette  exception  et  il  lui  appartiendra  de 
muntrer  que  ni  la  fante  personnelle  ni  le  fait  dn  transporteur  ni  la 
faitftilfilMpiPeB  agents  on  pi%»oe^  dm  traniporlenf  n'ont  oontribn6 
I  k  perie  m  i*  dommage. 

8.  Le  diaigenr  ne  sera  pas  le^Kmsable  dee  pertes  ou  dommages 
snliis  par  lisilMiiqxxrIenr  on  le  navire  et  qni  provioidxiieiit  on  r6- 
snlteraient  de  tonte  cause  qudconqne  sans  qu'il  y  ait  acts,  fante  on 
mllpgence  du  chargeur,  de  ses  agents  ou  de  ses  pr^posfa. 

Anclil^^ 

des  biens  en  iner,  ni  aucun  derontement  zaiaonnable  ne  sera  consid6r6 
comme  une  infraction  a  la  presents  Convention  ou  au  contrat  de  trans- 
fUi,  el  le  transportenr  ne  sera  responsable  d'aucune  perte  ou  dom- 
mage  en  r^anltant, 

S.  lie  transportenr  comme  le  navire  ne  seront  tonus  en  aucun  cas 
des  pertes  on  dommages  causes  aux  marchandises  ou  les  concernant 
ponr  nne  somme  d^assant  100  Mv.  sterl.  par  colis  ou  unit^,  on 
Flqnivalent  de  eelte  snmae  en  nne  antre  monnaie,  I  moini  qie  la 


 ^ 


(f )  Aot  of  public  enemies. 

(g)  Arrest  or  restraint  of  princes,  rulers,  or  people  or  seizure 
under  legal  process. 

(h)  Quarantine  restrictions. 

(i)  Act  or  omission  of  the  shipper  or  owner  of  the  goods,  Ms  agent, 
or  repieaentative. 

(J)  Strikes  m  kckonts  or  stoppage  or  restraint  of  labor  from  what- 
ever oanse,  whether  partial  or  general. 

(k)  Eiots  and  civil  commotions. 

(1)  Saving  or  attempting  to  save  life  or  property  at  sea. 

(m)  Wastage  in  bulk  or  weight  or  any  other  loss  or  damage  aris- 
ing from  inherent  defect,  quality,  or  vice  of  the  goods. 

(n)  Insufficiency  of  packing. 

(o)  Insufficiency  or  inadequacy  of  marks. 

(p)  Latent  defects  sot  discovmble  by  due  diligence. 

(q)  Any  other  eanse  arising  without  the  actual  fault  or  privity  of 
the  carrier,  or  without  the  fault  or  neglect  of  the  agents  or  servants 
of  the  carrier,  but  the  burden  of  proof  shall  be  on  the  person  claiming 
the  benefit  of  this  exception  to  show  that  neither  the  actual  fault  or 
privi^  Ckf  the  carrier  nor  the  fault  or  ne^ect  of  the  agents  or  ser^mts 
of  the  carrier  oontribnted  to  the  loss  (»  damage. 

The  shipper  shall  not  be  responsible  for  loss  or  damage  sus- 
tained by  the  carrier  or  the  ship  arising  or  resulting  fxom  any  cause 
withont  the  act,  fault,  or  ne^ect  of  the  shipper,  his  agents,  or  hia 
servants. 

4.  Any  deviation  in  saving  or  attempting  to  save  life  or  pioperty 
at  sea  o?  any  reMonaUe  deviation  shall  not  be  deenied  to  be  an  in- 
fringement or  Imadi  oi  tiiis  c<mvention  m  of  the  contract  of  car- 
riage, and  the  carrier  shall  not  be  liable  for  any  loss  or  damage  re- 
sulting therefrom. 

5.  Neither  the  carrier  nor  liie  ship  shall  ni  any  event  be  or 
become  liable  for  any  loss  or  damage  to  m*  in  conneetioii  wi&  goods 
in  an  amount  exceeding  100  pounds  sterling  *  per  package  or  unit  or 

•HhB  First  Understandiiig  (p.  07,  iofr*)  dedftres  that  tlie  comBpomSSng 
ammmt  shaU  be  $600  lawful  money  of  the  United  States.  See  alsG  ArtSde 
n,  p,  09,  infra;  and  Seetimi  4  (6)  of  tiie  ibot  imI  Jiprfl  16, 19t6,  p.  7,  si^ia. 


M'I7imimiiImmi» 

mtei  d  k  Tuliiif  de  em  matehandlses  n'aieiit  #6  dMnfto  par  h 
ditiniiEf  avant  leur  embaifiiemeiit  et  que  cette  d^aration  ail  M 
ins^ie  am  connaissement. 

€ette  dMaration  ainsi  iiis6r^  dans  le  connaissement  constituera 
Hue  pi^omptioiiy  sauf  preuYe  coiidnjM^  juais  elle  ne  liera  pas  le 
tnnaporteiir,  qui  ponira  la  oontester. 

Wtae  MMiflMiHiBitn  h  *-^i>^'''^'^<w>kmmtimmmmmmm,  ^  a^eiit  dm  trams- 

porlemr  et  le  ehargemr^  mme  sorame  miJhttmBi  dif Create  de  oelle 
Imflcrite  dams  oe  paragrapbe  pemt  Mre  d^tennim^,  pourvm  qme  ce  miaxi- 
mimni  comTemtiommel  ne  soit  pas  inf^riemr  au  chiffre  ci-dessus  fixe. 

Ni  le  tiamsportemi  mi  le  navire  ne  seront  en  aiicun  cas  responsables 
pus  ferle  om  dommiage  causd  amz  muurchamdises  om  les  comcemant,  si 
dims  le  oommaiflsemiemt  le  'duagemr  a  fait  aeieiiiaiemt  mne^  d6<daratiiim 

6.  Lee  merchandises  de  matmre  inflammable,  explosive  <yif  damger- 
emae^  k  Fembarqnement  desquelles  le  transporteur,  le  capitaine  on 
Fagemt  dm  iramsportemr  m'amraiemt  pas  consenti,  em  comnaissant  leur  na- 
tne  om  lemr  caradke,  pomrromt  k  tomt  miomiemt,  aTamt  d^chargememt, 
Hre  d^barqmtai  k  tomt  emdroit  fMiftrnites  om  remdoea  iaoffaiwiTeB 
pff  le  tramsportemr  aams  imdemimFet  le  liiaxgemr  de  oea  marcham- 
dises  sera  responsable  de  tomt  dommage  et  d6penses  provemant  om 
r^smltant  directement  om  indirectement  de  lemr  embarqnement.  Si 
qmelqm'mne  de  ces  merchandises  embarqu^  k  la  eonnaissance  et  avec 
le  comaemtemiemt  dm  tramsportemr  deTemait  mm  danger  pour  le  navire  om 
In  cargaisom^  elle  pommit  de  mine  lasom  tee  d^baiqote  om  dtomite 
im  leiiittt^iMifcmsive  par  le  tramsportemr^  earns  respomsabilit^  de  la 
p&tt  dm  tnnqMnrtemr  si  ce  m'est  dm  chef  d'avaries  comummmea^  sll  y  a 


Urn  tiamsportemr  sera  libre  d'abamdommer  tomt  om  partie  de  see  droits 
m  mm^  <m  d'wgmenter  Bee  x«p«n«.bfli«B  et  obligation,  tela 
que  les  uns  et  lea  amtres  sont  pr6?ms  par  la  pr^sente  Convention, 
pomrtm  qme  cet  abandon  ou  cette  amgmemtatiom  soit  ins^r^  dans  le 
eoimaissememt  d^vr^  am  chargemr. 

Amcmae  dispoeitiom  de  la  prtemte  Comvemtion  ne  s'appliqme  amz 
diarlea-parties;  mais  si  des  commaissememts  somt  dmiis  dans  le  cas  d'mm 
nsfire  sons  Fempire  d'une  charte-partie,  ils  somt  sonmis  amz  termes 
de  la  pr^mte  Gomyemtiom.  Amcmne  disposition  dams  ces  r6gles  ne  sera 
comsid^or^e  comme  emp^ant  I'insertion  dans  un  connaissement  d'une 
dispoeitiom  lidte  qaekoDqme  am  smjet  d'avaries  oommmmes. 


Convention, 
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the  equivalent  of  that  sum  in  other  currency  unless  the  nature  and 
valme  of  smch  goods  have  been  declared  by  the  shipper  before  ship- 
memt  and  inserted  in  the  bill  of  lading. 

This  declaration  if  emibodied  in  the  Inn  of  lading  ahall  be  pfMna 
facie  evidence  but  shall  not  be  bimdimg  or  oomclmsive  on  the  carrier. 

By  agreement  between  the  carrier,  master,  or  agent  of  the  carrier 
and  the  shipper  another  maximum  amount  than  that  mentioned  in 
this  paragraph  may  be  flxed^  provided  that  such  maximmm  shall  mot 
be  less  than  the  figure  above  named. 

Neither  the  carrier  nor  ilie  ship  shall  le  ie^iKisible  in  aaf  event 
for  loss  or  damage  to,  or  in  conmectiom  with,  goods  if  the  mature  or 
value  thereof  has  been  knowingly  misstated  by  the  shipper  in  the  bill 

6.  Qoods  of  an  inflammable,  ezplosive,  or  dangerous  nature  to  the 
shipment  whereof  the  carrier,  master,  or  agent  of  the  carrier  has  not 
comsemted  with  kmowledge  of  their  matmre  and  character  may  at  any 

time  before  discharge  be  landed  at  any  place  or  destroyed  or  rendered 
innocuous  by  the  carrier  without  compensation,  and  the  shipper  of 
smi^  goods  shall  be  liable  for  all  damages  and  expenses  directly  or  in- 
directly arisimg  out  of  or  resulting  from  such  shipment.  If  amy  smch 
goods  shipped  with  smdi  kmowledge  and  ocmsent  shall  become  a  danger 
to  the  ship  or  cargo,  they  may  in  like  manner  he  landed  at  any  place 
or  destroyed  or  rendered  innocmoms  by  Hie  carrier  wiliiomt  lisbiHty  on 
the  part  of  the  carrier  except  to  genezal  average,  if  any. 


*MmmM  ¥.--Si7]i]aDV]iBB  oy  Eiohts  aitd  Immunities  akb  Incouiasb 

<»  BlBFONglBILITIES  AlO)  LfAlffTilTIBS. 

A  carrier  shall  be  at  liberty  to  surrender  in  whole  or  in  part  all  or 
any  of  his  rights  and  immunities,  or  to  increase  any  of  his  responsi- 
bilities and  liabilities  mmder  this  convention  provided  such  smrremder 
or  inerease  shall  he  embodied  im  the  bill  of  kdimg  issmed  to  the 
shipper. 

The  provisioms  of  this  comvemtiom  shall  mot  be  applicable  to  diarter 

parties,  but  if  bills  of  lading  are  issued  in  the  case  of  a  ship  under  a 
charter-party  they  shall  comply  with  the  terms  of  this  convention. 
Nothing  im  these  rmles  shall  be  held  to  prevent  the  imsertion  in  a  bill 
of  lading  of  any  kwfml  provision  regarding  geneial  avonge. 


If miobflaiit  l«t  ilipmitiiMui  im  articles  piMdenta,  vn  iraniqporteiury 
Qtptaine  on  afeiit  in  tfangporteiur  et  nn  diargenr  Beront  Hbres,  poor 
due  niaicluiiidifies  d^terminte,  qnelles  qu'elles  soient,  de  passer  un 
Mitrat  <|iiel€Oiiqiiie  arec  des  conditiQiis  qnelconques  concernant  la 
M^miiBabilit^  ei  les  obligations  du  transporteui  pour  ces  marchan- 
ikm,  mm  que  Ice  dioiia  et  mmiinMmm  du  tranaporteur  an  aajet  de 
m  m^mftm^Ti^mam,  m  eoneeniaiit  aea  oliiigi^knui  qaaal  I  F6l«t 
de  iisi^liiiili^lid^^  nsflie  dana  k  meniie  ok  oette  atipnlatkm  paa 
Odntraire  ft  Voidie  pnlilic,  on  coBcemant  lea  aoina  ou  diligence  de  ses 
pi^pos^a  oa  agents  quant  an  chargement,  k  la  manutention,  k  Far- 
liinage^  an  transport,  k  la  garde^  anz  soins  et  au  dechargement  des 
marchandisea  transportees  par  mer^  ponrvn  qu'en  ce  cas  ancun  oon- 
iiai|||piai  n'ait  Mmm  aoit  hnm  et  que  lea  oomditiona  de  Faceord 
iflhiiil^  iniMea  dana  nn  iMpiaa^  qui  aem  m  document  non 
ii%ociaHi  et  poitefft  mention  de  ce  cafacHie. 

iPonte  conYention  ainsi  condne  anra  plein  effet  l^gal. 

II  eat  tontef ois  conyenne  qne  cet  article  ne  s'appliquera  pas  aux  car- 
gaiaons  commerciales  ordinairea,  faitea  an  conrs  d'opdrations  com- 
merdalea  ordinaiiea,  maia  aenkment  k  d'antiea  cliaigementa  oil  le 
cifictlie  et  la  condition  dea  Mena  k  fpiiiyt'ter  et  lea  dioonatanceay 
lea  teimea  et  lea  conditiona  anzqnek  k  tnmiport  ddt  ae  faiie  aont  de 
natmet^  i  jnatifier  nne  ccnientiini  an^ale. 

Ancane  diapoaition  de  k  pi^aente  OonTenMon  ne  dMend  k  nn  trana- 
portenr  on  4  nn  chargenr  d'ina^rer  dans  nn  oontrat  des  stipulations^ 
conditiona,  reserves  on  exonerations  relatiyea  anx  obligations  et  re- 
apooaabilites  du  transportenr  on  dn  navire  ponr  la  perte  ou  lea  dom- 
migea  survenant  aux  mardiandkea,  on  concernant  lenr  garde,  aoin  et 
manntention,  antMeuiement  an  i^aigi||||^^  poatfiiieiinn&mt  sn 
iMiaipmint  dn.  nafiie  m  leqnel  ka  'mailanllkeB^  aont  tranaportlea 

MMTilOiM  Oa 

lies  dlspositiiiiis  de  k  pr^sente  Oonyention  ne  modifient  ni  les  droits 
ni  les  obligations  dn  transportenr  tels  qu'ils  r6sultent  de  tonte  loi  en 
▼igueur  en  ce  moment  relativement  k  k  limitation  de  k  lesponaabilit^ 
des  piopiitaiiea  de  natiies  de  mer. 


OmvmUon* 


m 


MmiCLE  YL'Spsgial  Comimim 

Notwithstanding  the  provisions  of  the  preceding  artides,  a  carrier, 
master,  or  agent  of  the  carrier  and  a  shipper  shall  in  regard  to  any 
particular  goods  be  at  liberty  to  enter  into  any  agreement  in  any 
terms  as  to  the  responsibility  and  liability  of  the  carrier  for  such 
goods,  and  as  to  the  rights  and  immunities  of  the  carrier  in  respect  of 
such  goods,  or  oimo»ning  hk  obligation  aa  to  seawortibiness  so  far 
aa  tfak  stipnktion  k  not  contrary  to  public  policy,  or  concerning  the 
care  or  diligence  of  his  servants  or  agents  in  regard  to  the  loading, 
handling,  stowage,  carriage,  custody,  care,  and  discharge  of  the  goods 
carried  by  sea,  provided  that  in  this  case  no  bill  of  lading  has  been  or 
shall  be  issued  and  that  the  terms  agreed  shall  be  embodied  in  a 
receipt  which  shall  be  a  nonnegotkhk  document  and  shall  be  marked 
aa  such. 

Any  agreement  so  entered  into  shall  have  full  legal  effect: 
Provided  that  this  article  shall  not  apply  to  ordinary  commercial 
shipments  made  in  the  ordinary  course  of  trade,  but  only  to  other 
shipments  where  the  character  or  condition  of  the  property  to  be  car- 
lied  or  the  dicniatotces,  tnms,  and  oonditioiiB  nnd^  which  tibe  car^ 
riage  k  to  he  performed  are  such  as  reasonably  to  justify  a  special 

ft  flfffVMmn  jiTi4: 


AmmM  Yll. — JjsxaATiom  on  the  Application  of  the  Rules. 

Nothing  herein  contained  shall  prevent  a  carrier  or  a  i^pper  from 
entering  into  any  agreement,  stipnktion,  ccmdition,  xeservatkn,  or 
.  exemption  aa  to  iiie  responsihility  and  Ikbility  of  the  carrier  or  the 
ship  for  the  loss  or  damage  to,  or  in  connection  with,  the  custody  and 
care  and  handling  of  goods  prior  to  the  loading  on,  and  subsequent 
to  the  discharge  from,  the  ship  on  which  the  goods  are  carried  by  sea. 


ABTIOI.B  YIII.~BiMiTATioir  Of  Immssmtt. 

The  provisions  of  this  convention  shall  not  affect  the  rights  and 
obligations  of  the  carrier  under  any  statute  for  the  time  being  in 
force  relating  to  the  limitation  of  the  Ikbility  of  owners  of  seagoing 

TOffflftlfft^ 

See  AjMMndSiieS'  U  n'pi  11, 


OlMIVillllOfl. 


Abtiolb  d. 

Im  uniMs  oHMfMM  doal  il  Mimll^  la  nftente.  CmiTeiitioii 
rttilciideiit  ▼aleuT'OP. 

Oiiz  dw  J^tats  contractants  oil  la  liyre  sterling  n^est  pas  employ^ 
■mm/mm  mdU  mon^taire  se  reservent  le  droit  de  convertir  en  chiffres 
fond^  d'apr^  leur  systtoe  mon^taire,  les  sonunes  iiidiqiite  en  livrea 

Lea  lois  nalittilia  pufinl  itemr  am  dUxileiir  la  lacnlM  do  at 
IMIMNnIII^  It'  nraBHiia'  .natiiKiialie,  d'apifde  le  c^nrs  dm  diange  am  jour 
de  f  arrive  du  naviw  am  poet  da  d^chargement  de  la  mardiandise  dont 

H;  flpafltiL 

Aannui  in. 

Iiea  dispositions  de  la  presente  Convention  s'appliqueront  k  tomt 
eonnaissement  cr^  dans  mm  des  MsAs  contractants. 


ISXIGLE  11. 

A  Feipiratioa  dm  dflai  di  diimx  tmm  fhm^  k  compter  dm  jour 
dtt  la  tigiiatmre  'do  la  CSoiivamtion,  le  '^|||||larneiiient  beige  entrera  em 
rapporl  aTec  les  €k)mTemement8  des  Hamtes  Parties  contractantes  qml 
se  seront  declares  prates  k  la  ratifier,  k  Teffet  de  f aire  decider  s'il  y  a 
Ilim  de  la  mettre  en  vigmemr.  Les  ratifications  seront  d^posdes  k 
Bmzelles  k  la  date  qmi  sera  fiz^  de  commun  accord  entre  les  dita 
CkimTemements.  lie  premier  dipdl  de  ratificationa  sera  constats  par 
mm  pi  otiiifiibiil  iigm6  par  lea  reprtemtamia  dea  Atats  qmi  y  prendromt 
part  et  pmr  le  Ministre  des  Affaires  iStrangkes  de  Belgiqme. 

ties  c^wts  mlt^rieurs  se  feront  am  mofem  d'une  notification  ecrite, 
adress^  am  Qomyemement  beige  et  aoeompagnee  de  rinstrament  de 
raiiiicaiiiOii* 


.  _..n<iM<.j*      iiaiiaiiiNiiiyittifc^|||ii*iii  I  Miiiiiiig|||iiJiijii!«niU[  ii^i  111— ^ 


Convention. 


it 


Abticlb  IX. 

The  monetary  mmits  mentioned  in  this  conventiom  are  to  be  takem 
to  be  gold  value.* 

Those  contracting  states  in  which  the  pound  sterling  is  not  a 
monetary  unit  reserve  to  themselves  the  right  of  translating  the  sums 
indicated  im  this  conTemtiom  in  tenna  id  pomnd  sterling  into  terms  of 
their  own  monetary  system  im  round  fig!ires.f 

The  national  laws  may  reserre  to  the  debtor  the  right  of  disdiarg- 
ing  his  debt  in  national  currency  according  to  the  rate  of  exchange 
prevailing  on  the  day  of  the  arrival  of  the  ship  at  the  port  of  dis- 
charge of  the  goods  concerned. 

The  provisions  of  this  convention  shall  apply  to  all  bills  of  lading 
issued  in  any  of  the  contracting  States.| 

Abtiols  XL 

After  an  interral  ol  not  more  than  two  years  from  the  day  on  which 
the  convention  is  signed,  the  Belgian  Government  shall  place  itself  i^i 

communication  with  the  governments  of  the  high  contracting  par- 
ties which  have  declared  themselves  prepared  to  ratify  the  convention, 
with  a  view  to  deciding  whether  it  shall  be  put  into  force.  The 
ratifications  shall  be  depodted  ali  Bnuaela  at  a  date  to  be  fixed  by 
agreement  among  the  said  govemments.  The  first  deposit  of  ratifica- 
tions shall  be  recorded  in  a  proces-verbal  signed  by  the  representatived 
of  the  powers  which  take  part  therein  and  by  the  Belgian  Minister  for 
foreign  Affairs. 

The  subsequent  deposits  of  ratifications  shall  be  made  by  means  of 
a  written  notification,  addressed  to  the  Belgian  Government  and 
accompanied  by  the  instrument  of  ratificatiom. 

•  The  effect  of  this  provision  is  iiiiUifl«d  Iqr  tbfi  4MlmtioB  of  tin  Fliit 

Understanding,  p.  67,  infra. 

t  Congress  has  declared  the  equivalent  to  be  $500  lawful  money  of  tlie 
United  States.   See  Section  4(5)  of  the  Act  of  April  15,  1936,  p.  7,  supra. 

t  The  declaration  of  the  Second  Understanding  is  that  in  the  event  of  a 
conflict,  the  text  of  the  Act  of  April  15,  1936,  shall  prevail  over  the  text  of 
the  Convention.  The  Act  applies  only  to  bills  of  lading  in  foreign  com- 
merce ;  hence  the  Convention  also  applies  only  to  foreign  commereef  and  not  to 
domestic  commerce. 


^Homwfilioii* 


ainsi  que  des  instruments  de  latificatioii  qui  les  accompagnent  sera 
InunMiateinent,  par  les  soins  dn  GouYemement  beige  et  par  la  vole 
diplomatique^  remise  aux  l^tats  qui  ont  sign^  la  presente  Convention 
m  qui  anrout  adh^,  Dans  les  cas  Yis^  4  Falin^a  pr6c6dent;  ledit 
wmwEneraeni  leim  cfuaiuMe^  en  memo  lempsy  m  oaw  a  laqueue  u 

a  ze$n  la  iMyfificafaop* 


Abtigle  12. 

Ins  Itats  mm  sifnataiies  poainxnl  adherer  k  la  presente  Ckxn- 
fmtiini,  qnllft^i^llll  on  mm  zoprtent^  k  la  Conlirenise  intet- 
natmnale  de  SFttHtuKML 

Ii'fitat  qui  d^re  adherer  notifie  par  toit  son  intention  an  Qouveme- 
ment  beige,  en  lui  transmettant  Tacte  d'adbesion,  qui  sera  d^pos^  dans 
les  archives  du  dit  Gouvemement. 

Le  Gouvei||anent  beige  iransmettra  immMiatiment  k  tons  les 
Hats  iignatairei  on  adli^ranla  onf  it  OHMfe  oonfomo  de  la  nolifica- 
tton  ainsi  d'adhMon  en  la  date  k  laqnelle  E  a 

tegn  li  notification. 

Ills  fiantes  Parties  contractantes  peuvent,  au  moment  de  la  sig- 
ailliio,  in  ddpot  des  ratifications  ou  lors  de  leur  adhesion,  declarer 
que  Facceptation  qn'eles  donnent  k  la  presente  Gon?ention  no 
^^plique  pat  ioit  k  certains  soit  k  ancnn  des  Dominions  antonomis, 
oolonieB,  posseftrions,  protectorats  ou  tenitoiTes  d'ontre-mer,  se  tron- 
fmt  sous  leur  sonverainetd  ou  autorit^.  Bn  consequence,  elles  peuvent 
nlHriefurement  adherer  sdpar^ment  au  nom  de  I'un  ou  de  I'autre  de 
oee  Dominions  autonomes,  colonies^  possessions,  protectorats  ou  terri- 

ainai  eidns  dans  leur  declaration  originale.  Elles 
ite  ooaloiniant  i  oes  dispositions^  d^oncer  la  prdsenie 
s^avfaient  pour  I'nn  ou  plusieufs  des  Dominions  auto- 
Homes,  colonies,  possessions,  protectorats  ou  territoires  d'ontre-msf 
ii  tfouvant  sous  lev  souverainetd  ou  autoritd. 


A  P%»ri  des  fitats  qui  auront  participd  au  premier  depot  de  rati- 
leationsy  k  piisente  Ckmveniion  produira  eiet  un  an  apr^  la  date 


Commtim. 


$1 


A  duly  certified  copy  of  ihe  proces-verbal  relating  to  the  first  de- 
posit of  ratifications^  of  the  notifieations  r^erred  to  in  the  pxe?ioiiB 
paragrapli,  and  also  of  the  instruments  of  ratifieation  accompanying 
them,  shall  he  immediately  sent  by  the  Belgian  Government  l^ioo^ 

the  diplomatic  channel  to  the  powers  who  have  signed  this  conven- 
tion or  who  have  acceded  to  it.  In  the  cases  contemplated  in  the 
preceding  paragraph  the  said  Government  shall  inform  them  at  the 
same  time  of  the  date  on  wMak  it  received  the  notification^ 


AxstosM  Xii. 

Honsignatory  States  may  accede  to  the  present  convention  whether 
or  not  they  have  been  represented  at  the  International  Ccmf erenoe  si 

A  state  which  desires  to  accede  shall  notify  its  intentkm  in  writing 
to  the  Belgian  Government,  forwarding  to  it  the  document  of  acces- 
sion, which  shall  be  deposited  in  the  archives  of  the  said  Government, 

The  Belgian  Government  shall  immediately  forward  to  all  the 
States  which  have  signed  or  acceded  to  the  convention  a  duly  certified 
copy  of  the  notificallon  and  ol  tiie  act  of  accession,  mentioning  the 
date  on  which  it  received  the  notification. 


Abtiglb  XIII. 

^Hhe  hln^  contracting  parties  may  at  the  tim^  of  signature,  xaMficap 
tion,  or  accession  dedare  that  their  acceptance  of  the  present  conven- 
tion does  not  include  any  or  all  of  the  self-governing  dominions,  or 
of  the  colonies,  overseas  possessions,  protectorates,  or  territories  under 
their  sovereignty  or  authority,  and  t|i|y  may  subsequently  accede 
separately  on  behalf  of  any  self-governing  dominion,  colony,  overseas 
poflscsiiop,  protectorate^  or  toefit^  excluded  in  their  dedaiatiim. 
They  may  alio  dttionnoe  the  convention  separately  in  aeoordanoe 
wifli  its  provisions  in  respect  of  any  self-governing  dominion,  or  any 
colony,  overseas  possession,  protectorate,  or  territory  under  their 
sovereignty  or  authority. 


jktstwsM  XIV. 

The  present  convention  shall  take  effect,  in  the  case  of  the  States 
which  have  taken  part  in  the  first  deposit  of  ratifications,  one  year 


H  Oommikm, 

in  praode-¥«fM  ^  et  MpiL  Quant  wax  fltals  qui  k  ratifieroiit 
ulMrieiifeiiieiii  on  qui  y  adh^reront,  aiBsi  que  dans  lea  cas  oil  la  miae 

en  Tignem  se  fera  ult^rienrement  et  selon  Particle  13,  elle  produira 
effet  six  mok  aprds  que  les  notifications  pr^vnes  k  rarticle  11,  alin^a 
2,  et  4  I'aitiola  1%  alin^  2,  aniont  M  lagaes  par  le  Gouvemement 

Abtigle  15. 

m  affifril  ni*wi  daa  Stafcs  ountracfcanla  voiiltt  d^noncer  k  pv^sente 
Convention,  la  d^nonektion  sera  notiife  par  toit  au  QoateRMBiant 
Mp,  qui  cowimnniqnefa  iminMiatment  copie  certifi^  oonforme  de 
h  notification  k  tons  lea  antres  ^tats^  en  leur  faisant  savoir  la  date  i 
kfielle  il  I'a  regue. 

toL  d^oncktion  produira  ses  ef ets  k  I'egard  de  FJitat  seul  qui 
Fanra  Mftfiifa-  et  nn  an  apvda  qua  k  notification  an  sera  pamnne  an 
ChMfBiWHient  beige. 

AbxioIiB  16. 

CSiaqne  £tat  contractant  aura  la  faculty  de  provoquer  la  leunion 
d'une  nouYelle  conference,  dans  h  but  de  rechercher  ]m  am^raMons 
qui  pourraient  6tre  apportte  k  k  pvSsente  Conraitioin. 

Gdui  des  Itats  qui  ferait  mage  it  eette  ^ciilt6  anrait  k  nottier  nn 
son  intention  anz  antres  litats,  par  l^termMiaire  dn 
OouYemement  beige,  qui  se  chargerait  de  convoquer  la  conference. 

Fait  k  Bruzelles^  en  un  seul  exemplaire^  le  25  aout  1924. 

(aignl)  yniiMBL  (signe)  Gbobge  Gbahamb. 

na         It     Tn  Tt  * 

(signS)  AT.T«eF^T  Lb  JsuNBy  v»»g"®l  woiiaozHiK'i. 

(s%ni)  SoaiL  Fm^nm»: 

JPiwr  U  am:  (signg)  OnjMo  Danbo. 

1..^.  Pout  w  Jupwn: 

Fmtr  fM§pagne: 

(sign^)  El  Mibqites  db        Sons  les  reserves  formula  dans  le 

YlLLMmmSL  ^^^^  relative     ce  traits  et 

Fmir  VEstmu:  jointe  k  ma  lettre,  dat^  du 

(sign^)  PUBTA.  ao^t  19^5,  k  S.  Exc.  M. 

F&wt  let  J^lalt-'Uiijf  itAM%fi^fvii$i  "^mmm  ITAiimfJtiinBy  Minis**' 

(iigiii)  ytTft.¥A.if  Bffiiiiiira.  ^  Affaires  ditrangdres 

Fmr  U  Fmnm:  de  Belgique. 

(sign^)  Maijbiob  HiaiKim  (sign^)  M.  Adatoi. 


mm 


Convention. 


m 


after  the  date  of  the  proces-verbal  recording  such  deposit.  As  re- 
spects the  States  which  ratify  subsequently  or  which  accede,  and  also 
In  cases  in  wbich  the  convention  is  subsequently  put  into  effect  in 
aoooidaiiea  with  Article  Xm,  it  shall  talES  effect  mnthi  alter  the 
notifications  specified  in  paragraph  2  of  Ariide  XI,  and  paragraph  2 
ol  Article  XII,  have  been  received  by  the  Belgian  Government. 

AKnooi  X¥. 

In  the  event  of  one  of  the  contracting  States  wishing  to  denounce 
the  present  convention,  the  denunciation  shall  be  notified  in  writing 
to  the  Belgian  Government,  which  shall  immediately  communicate  a 
duly  certified  copy  of  the  notification  to  all  the  other  States  inform- 
ing them  of  the  date  on  whidi  it  was  received. 

The  denunciation  shall  only  operate  in  respect  of  the  State  which 
made  the  notification,  and  on  the  expiry  of  one  year  after  the  notifica- 
tion has  reached  the  Belgian  Gk)vemment. 

Aeticlb  XVI. 

Any  one  of  the  contracting  States  shall  have  the  right  to  call  for  a 
fresh  conference  with  a  view  to  conaidering  possible  amendments. 

A  State  whicli  would  exercise  this  ri^t  i^^rald  notify  ita  IstantiQn 
to  the  oiher  States  through  the  Belgian  Government,  which  would 

make  arrangements  for  convening  the  conference. 
Done  at  Brussels,  in  a  single  copy,  August  25,  1924. 


Signatures,  ad  referendum:  Chile,*  Estonia,*  France,  Germany, 
Great  Britain.  Hungary,  Italy,  Japan,*  with  reservations,  Poland  and 
Danzig,  Bumania,  Spain,  United  States  of  America,  Yugoskvia.* 
The  names  ol  the  indkidnal  signers  appear  on  ihe  q[ipiisita  page. 

•Not  yet  (1940)  i«pl«ii«iitid  liy  mtliiiatiim. 


0iifi#ifiiioii». 


fmpUP0U§m9tUVM9lMm  Four  U  Moymme  im  Bmbm, 

(iigBi)  SsnCBK.  (b%Ii6)  Dr.  MiLORAI) 

Four  U  Boummm:  Straznicky, 
(ligii^)  Wmmi  CiATAoi.  (sign^)  Dr.  Yxboha. 


FEOTOGOIjI  DE  SIGHATUBE 


it  i  la  signature  de  la  Conyention  internationale  pour 
l^illiicitltiii  de  certaines  regies  en  mati^re  de  connaissement,  les 
StliiipotentdaireB  Boussignls  out  adopts  le  present  protocole  qui  aura 
la  mime  Talenf 

itl^jppiiiMoii  k  laqo^  II  se  mppcvrte. 

VMiis  oontrftctftnteB  pomiOBt  donner  k  effet  k  oetle 
Oonyentioii,  solt  en  lui  donnant  fofce  de  Ioi;adt  en  introduisant  dans 
liur  legislation  nationale  les  regies  adopts  par  la  Convention  sons 
ine  forme  apftoprMe  k  oette  Hgislation. 
Mes  se  iteii|||||pess^^  le  d|||||,„ 

1**  Be  f vfieieer  f||||iidaii8  let  eas  piifiis  paf  Faslkle  4,  alinfia  2,  de 
§}  k  p),  le  porleir  dn  cmmaiflswent  pent  6tablir  la  fante  personnelle 
dm  transporteni  ou  les  f  antes  de  ses  propose  *  non  converts  par  le 
paragraphe  a) ; 

lyiBiitianHMifr  n  <iiii  ooncenie  le  cabolaffe  national  Fartifde  6  4 

tootiiiMiS^^ 

fignnait  an  dmSm  diii^  dn  dit  artide. 
Eait  k  BmxeUes,  en  nn  aeiil  ezemplaife,  le  25  aoilt  1924. 

PlMir  filll0iiiii^fi0:  Pour  VEspagne: 

(aigiii)  Kmllebl  (8ig»6)  El  Mabqubs  de 

ITlUiAIiOBAB. 

Pumr  fa  BOgiqM:  rSttome: 

(8ign6)  Iadib  Frakci,  (signtf)  Ptjbta. 

(■Igii^)  Mmm  IM  Jamil,  p^^^      ttats-Unia  itAmerique : 

{mgB4>)  SoHi.  WnjJAK  Phujjpb. 

ngui)  AxMAJm  Quimiia.         (sigiia)  Maitbigi  Smsns. 


Protocol  of  Signature. 

In  proceeding  to  the  g^rnstm^  of  the  internatioiial  oonventioii  for 
the  unification  of  certain  rules  relating  to  biUs  of  lading,  the  under- 
signed plenipotentiaries  have  adopted  the  present  protocol  which  will 
have  the  same  validity  as  if  the  provisions  thereof  were  inserted  in 
the  very  text  of  the  convention  to  which  it  refers.* 

The  High  Contracting  Parties  may  give  efEect  to  this  Convention 
either  by  giving  it  the  f <ffoe  of  law  or  by  including  in  their  national 
Iflgidatwn  in  a  form  appropriate  to  that  legislation^  the  rules  adopted 
under  this  Conyention. 

They  may  reserve  the  right— 

1.  To  prescribe  that  in  the  cases  referred  to  in  paragraph  2(c)  to 
(p)  of  Artide  4  the  holder  of  a  bill  of  lading  shall  be  entitled  to 
establish  responsibilitjr  for  loss  or  damage  arismg  from  tiie  peraonal 
fault  of  the  carrier  or  the  fault  of  his  servants  which  are  not  covered 

by  paragraph  (a). 

2.  To  apply  Artide  6  in  so  far  as  the  national  coasting  trade  is 
dmoemed  io  idl  dasses  of  goods  without  taking  account  of  the  restric- 
tion set  out  in  the  last  paragraph  of  that  artide. 

Bone  at  Brussels,  in  a  single  copy,  August  25,  1924. 


* 


« 


•  TbiODi^  inadvertence,  the  foregoing  paragrapli  was  omitted  from  the  copy 
of  the  EngUflh  imislation  of  Hm  Ffotoeol  of  Signature  which  was  aeat  to  tlio 


ii      Commtitm  {StcdemmUs,  BMermtiom,  Undmtandmgs). 


The  Belgian  ad  ol  ratificatioii  of  Jime  t,  1930  was  accompanied 
lyf  a  liiHHiiilioiii  eictiiilaff  the  Belfliaa  Comnk  ^"f^  Biiaiida^Uiiiiidi* 


Hie  French  ratification  of  January  4,  1937^  was  accompanied  bj  a 
leagi'faiion.  eiidncling  Ihe  'ywpdl*  colonies  poaMnona^  pfotedotalea' 
Of  ofoiaiaa  poiaeisioiii.  ^BMMm^  it  "ippeaia'  to  incliicle  MgjBiWu 


I.  'tile  Un^isiiEned.  Bxitannio  If aieatVs  Ambaasador  at  Bras* 
aels,  on  afiBzing  my  signatme  to  the  Protocol  of  Signature  of  the 
International  Conyention  for  the  unification  of  certain  rules  relating 
to  Bills  of  Ladings  on  this  15th  day  of  November  1924^  hereby  make 
the  following  declarations  by  direction  of  my  (Joverament. 

I  difsIaiVF  ttiat      BritaDOiiio  Majea^s  CNiveniment  ftdopt  the  laal 

'■niiniiir'i'i't'iiiii  in  ^^Mf^tttiifniAl'  T*iiiiititiMfl]iii[Mrf  liliii  Bills  f«f  TMiliiiir  Umi- 

I  further  declare  that  my  signature  applies  only  to  Great  Britain 
and  Mortliem  Inland.  I  reserve  the  right  of  each  of  the  British 
Bomimlong,,  CSdonies,  Oveiaeaa  Possessions  and  Protectorates,  and  of 
iMliteioB  over  which  His  Britannic  ICajesfy  ezerdaea 
s  to  aocede  to  tliw  OonvenMon  nnder  Article  13* 

(iigni6)  Gbqbob  QbasamIi 
Eit  HKtemiw  Jf«j  IWHil  I  I  il  f  at  BnmeU. 

'Brnaiela^  this  lith  day  of  Movember,  19M. 

The  aet  of  ratiicatioA  jol  June  2,  1930  was  accompanied  by  the 
atatemimt  ibat  it  was  eHllttife  only  for  the  United  Kingdom  and 
northern  Ireland.  However,  on  December  2,  1930  and  May  3,  1932, 
further  declarations  were  deposited  which  adhered  to  the  Convention 
on  behalf  of  all  the  Cdonieey  Protectorates  and  Mandated  territories 
to  1^  Oieat  Mtain  had  already  extended  the  Bnles  by  legiaUtive 
Oiitti'  'in  Ooind  and  ^didlnanices.  Tk&  lal.  list:  will  be''  inmd  .at 
page  7C 


^mmUim  {Statefnents,  Beservatiom,  WnimmkLndiiigs) .  6f 


JAPAW. 
(Tmnslatioh). 

At  the  moment  of  proceeding  to  the  signature  of  the  International 
Convention  for  the  unification  of  certain  rules  relating  to  Bills  of 
Lading,  the  undersigned.  Plenipotentiary  of  Japan,  makes  the  follow- 

a)  To  Article  ^. 

Japan  reserves  to  itself  until  further  notii^  the  acceptance  of  the 
provisions  in  (a)  of  paragraph  2  of  Article  4.^ 

b)  Japan  is  of  the  opinion  that  the  Convention  does  not  in  any 
part  apply  to  national  coasting  trade:  consequently,  there  should  be 
no  oocaaixm  to  make  it  the  object  of  pioviaions  in  the  Protoo(d.  How- 
ever, if  it  be  not  so,  Japan  xeservea  to  itself  the  right  freely  to  rega- 
kte  the  national  coasting  trade  by  its  own  law. 

Brossels,  Aignst  26, 1925.  (s)         li.  AnjiTOi. 


UNITED  STATES  OF  AMERICA. 

Ratification  advised  and  consented  to  April  1,  1935  (with  one  understandiiif ) 
and  May  6,  1937  (with  a  second  understanding),  and 
deposited  June  29,  1937. 

9lB8T  UinilBBZAKBXlfQ. 

*  Notwithstanding  the  provisions  of  article  4^  section  5,  and  the 
first  paragraph  ef  aitide  9  of  the  ccmTentioii,  neither  the  carrier  nor 
the  diip  shall  in  any  event  be  or  become  lialde  wiftin  the  jnrisdidion 

of  the  United  States  of  America  for  any  loss  or  damage  to  or  in  con- 
nection with  goods  in  an  amount  exceeding  $500,  lawful  money  of  the 
United  States  of  America,  per  package  or  unit  unless  the  nature  and 
valne  of  goods  have  been  declared  by  the  8hi]^[»er  bates  abipacBi  and 
inserted  im  the  1^  of  lading. 

SiooNB  Ummsfimmm. 

Should  any  conflict  arise  between  the  provisions  of  the  Convention 
and  the  provisions  of  the  Act  of  April  16,  1936,  known  as  the  "  Car- 
iiAge  ol  Qooda  by  Sea  Act,''  the  provisions  of  said  Act  shall  prevail 

*  *E1ifi  exception  ol  *ae||  neglect  or  default  in  navigation  or  management*" 


18      Uommdim  {Staiemmis,  MtswvaiwM,  Undersitmimgs) 


(Translatioii). 

ailierences  of  Biniiiark,  Finland  Norway  and  Sweden  to  fhe 
ConTention  and  to  the  Protocol  of  Signature  annexed  thereto  are  giren 
aiiliil^  imiilgllliiiir  that  the  ollM||pntraGting  States  raise  no 
objection  to  the  effecfil  the  Convention  IMiiig  limited  in  the  following 
manner  as  far  as  conoMi  Denmark,  Finland,  Horway  and  Sweden— 

Coasting  Trade. 

1«  The  Navigiiiaii  Law  of  Denmark,  Finland,  Norway  and  Sweden 
will  continue  to  permit,  in  Hie  national  coasting  trade,  bills  of  lading 

..iilli^^  in  conformity  with  the  provisions 

of  that  law,  without  having  the  provisions  of  the  Convention  applied  to 
them  or  applied  to  the  relations  of  the  carrier  and  the  holder  of  the 
docnment  as  therein  defined. 

Baltic  Trade. 

B.  Maritime  transport  between  Denmark,  Finland,  Norway  and 
Sweden  and  the  other  Northem  States  whose  navigation  laws  contain 
analogous  provisions  shall  be  deemed  to  be  national  coasting  trade 
mkdm  the  conditions  mentioned  in  paragraph  1,  whenever  such  dis- 
position shall  be  directed  by  the  terms  cxf  Article  122,  last  paragraph, 
of  the  Danish,  Finnish.  NorweiEiaii  and  Swedish  NaviiEation  Law* 

Bmktm§  Cmmmtim  of  198$, 

$m  The  provisions  of  the  International  Conventions  Kelating  to  the 
Carriage  of  Passengers  and  Baggage  and  Relating  to  the  Carriage  of 
Qoods  by  Bailil^  signed  at  Borne,  Nov^nber  2B,  1933,  shaU  not  be 
.afected  by  thiS'  Convention* 

Note:  Mo  objection  to  the  acceptance  of  the  reservations  of 
Denmark^  Norway  and  Sweden  having  been  brought  to  the  notice  of 
the  Belgian  Government,  custodian  of  the  diplomatic  documents,  their 
adhensnces  took  effect  as  of  Jannaiy  1, 1939;  and  that  of  Finland  on 
ilanniiy'  1^  1940* 

Num:  All  four  countries  have  a  Uniform  Navigation  Law. 


RATIFICATIONS  AND  ADHERENCES 


The  Oonrentioa  first  became  dleetive  lor  any  nalkai  m  June  d, 
1931,  between  the  first  iwxt  High  Contracting  Parties  to  ratify  it. 

These  Parties  are  indicated  in  the  following  list  by  an  asterisk. 


*  Bdlginiii 
Dttomark 
Finland 

France  (excluding 

colonies) 
Germany 

•  Great  Britain 

(IT.  K.  and  N<^thr 
em  Ireland  only) 
f  Great  Britain,  for 
certain  Colonies, 


and 
Ckdo- 


Territories 
Mandates 
t  Great  Bri 

nies,  etc 
*  Hungary 
Italy  (excluding 

colonies) 
Monaco 
Norway 

Pmrtogal  (eioept 


BoiUfied 

Of 

Adhered 

June  Z,  1930 
July  1,  1938 

July  1,  1939 

January  4,  1937 
July  1,  1939 


June  %  1930 


May  3, 1932 
June  2,  1930 

October  7,  1938 
May  15,  1931 
July  1,  1938 


Poland 
Rumania 
•  Spain 
Sweden 

United    States  oi 

NooB:  Th»  ftiiteiiieiit  in  the  1937  editkm  that 
in  1981  was  an  error. 


October  26,  1936 
August  4,  1937 
June  Z,  1930 
July  1,  1938 

June  29,  1937 


affective 
Date 

June  2, 1931 
January  1,  1939 
January  1,  1940 

July  4,  1937 
January  1,  1940 


June  2, 1931 


December  2, 1930        June  2,  1931 


December  3,  1932 

June  2,  1931 

April  7,  1939 
November  15, 1931 
January  1, 


June  25, 1932 
April  26,  1937 
February  4,  1938 
June  2,  1931 
January  1,  1939 

December  29, 1937 

the  NetherUmda  had  ratified 


t  For  oompleto  Ust»  am  page  78. 
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Of  eat  BrUain,  Australia,  Inim,  British  Colonies,  Protectorates  and 
Mandates,  The  British  Carriage  of  Goods  by  Sea  Act,  1924,  has  been 
iioioiighly  treated  by  Teaperley  4  Vaughan,  whose  Yolume  entitled 
**Tlie  Cmmge  of  Ckiods  by  Sea  Act,  is  now  in  its  fouriii 

eiitioiL  II  liaa  alio  msmed  aiuillar  tmtmint  by  the  aditoca  nf  the 
current  editions  of  Sgkutton  oh  Chmrtmr  Forties  and  of  CUotb  on 
Carriage  of  Coods  by  Sea*  It  therefore  seenii  needless  to  do  more  ibtn 
direct  attention  to  these  aniiioritative  works.  All  of  these  Acts  apply 
only  to  outward  bills  of  lading;  and  they  apply  to  carriage  from  any 
out  part  of  the  Smpie  to  any  other  pafl  as  thoni^  the  pazta  were 
iHMllii  to  each.  oUier. 

Bflflltiii.  !fte  Belgian  legidatore  has  enacted  the  literal  wording 
of  the  WtrnA  teit  of  the  CJonvention  into  the  Code  of  Commerce ;  and 
applies  it  both  to  outward  and  to  inward  bills  of  ladings  aa  we  do  in 
lie  Wnited  States.  The  £100  dense  is  ized  aa  the  equivalent  of 
Vtjm  Belgian  francs  or  3,500  Belgas.  The  Belgian  law  does  not 
If  fly  to  the  Belgian  Congo,  nor  to  any  territories  under  Belgian 

'Hnndiatow 

^etheirkmis.  fie  Dutch  legislature  has  enacted  generally  that  a 
yu  of  lading  which  voluntarily  incorporates  the  Hague  Kules  or  the 
Genviiilion  as  a  d&use  of  the  contract  shall  be  given  effect  by  the 
Ooirta^llpoiland  in  accordance  wiii  the  Mulea.  However,  the  use 
of  lie  i^^ll  not  mandatory*  Holland  haa  not  ratiied  lie  ConTen- 
Hon.  Several  sections  of  the  Maritime  Code  have  been  amended  to 
mreipond  with  the  Eules.  The  law  prevailing  in  Holland  is  under- 
atood  to  apply  equally  in  the  Netherland  East  Indies  and  in  Curagao 
flletherlwd.  Wealiii^^  and  Surinam  (Netherland  Guiana). 

France  iaa  both  ratified  the  Convention  and  enacted  a  new  Qomes* 
tic  statuto.  Tk%  Convention  applies  aa  tiie  law  of  the  contract  to 
every  aitiuiction  where  any  foreigner  is  a  party  to  the  contract,  as 
shipper,  anrrier^  oonaignee,  assignee  or  banker,  provided  that  he  is  a 
dtiMtt^ttliabject'  (lii|||||ttinfiiiiit)  ^of  a  sovereign  which  haa^  ratified  the 
Ck>nvention.  Una  aU  fbxeigneie  of  zatifyiiig  eoonftEiee  axe  iMoied 
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that  their  rights  will  be  dealt  with  under  the  Convention^  AM  other 
persons  will  be  dealt  with  under  the  new  l^nch  domeetic  elalato, 
wiiich  is  quito  different  from  the  Conventimi  and  tiie  Bules,  espe- 
cially in  that  it  is  logically  based,  not  on  the  idea  of  negligence  and 
due  diligence,  but  on  the  idea  of  a  warranty  that  the  goods  will  be 
safely  delivered  unless  some  excepted  cause  intervenes. 

When  the  Convention  was  signed  in  1924,  £100  was  15,000  French 
francs.  When  the  domestic  law  was  {maaed  in  1936,  the  equivalent 
was  8,000  francs,  and  the  legislature  fixed  the  valuation  clause  at 
that  figure,  with  power  given  the  Ministry  to  alter  the  figure  from 
time  to  time  as  necessity  might  arise.  In  1938,  the  commercial  equiva- 
lent was  12,500  francs ;  and  it  was  suggested  that  the  Ministry  should 
exercise  its  power,  but  it  has  not  (1941)  done  so. 

The  French  ratification  of  the  Convention  extonds  to  Algeria,  but 
not  to  any  other  Frendi  colonies,  territories,  mandates,  or  oversea 
iMMsaessions,  in  whidi  the  domestic  legislation  of  April  2,  1936  pre- 
sumably applies  to  all  persons  of  all  nationalities. 

The  text  of  the  French  statutes  and  legal  articles  describing  their 
effect  and  operation  are  found  in  Dor:  Revue  de  Droit  Maritime 
Compare,  Tome  34,  pp.  474-476  and  575-576  (1936) ;  Tome  36,  pp. 
448-449  and  496  (1937)  ;  Tome  37,  pp.  416-424  (1938)  ;  Tome  38, 
p.  1  (1938) ;  Tome  40,  p.  1  and  p.  19  (1939). 

Italif.  While  Italy  took  the  necessary  steps  to  ratify  in  1928,  and 
amended  her  Maritime  Code  accordingly  in  1931,  only  the  ratification 
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%  1938  and  tools  effect  April  7,  1937,  being  proclaimed  in  the  official 
French  text.  Consequently  the  Convention  is  now  law  in  Italy  by 
ratification  and  corresponding  proclamation,  in  the  exact  language 
of  the  French  text. 

In  April,  1938  Italy  inquired  of  the  IT.  S.  State  Department  con- 
cerning the  purport  of  the  U,  3.  Pomerene  Act  ^'  nnderatanding,  and 
a  teplj  was  seat,  to  n^dch  no  exception  waa  taken.  The  proposed 
method  of  putting  the  Rules  into- the  Italian  Code  is  Tery  like  that 
later  employed  by  the  Germans;  all  the  provisions  of  the  Eules  have 
been  put  into  the  new  Code,  but  not  in  the  order  in  which  they  occur  in 
the  Convention  and  the  Eules.  A  concordance  must  therefore  be 
constructed  in  order  to  looite  each  corresponding  passage.  The 
equivalent  of  £100  is  declared  to  be  2,500  lire.  The  intenti<m  is  to 
pat  the  Code  into  effect,  not  merely  for  Italy,  bnt  for  all  Italian 
pcMssessions. 


Ho  tizt  boolc  or  legal  mIMb  mammng  ^tm  ItaMim  mtilctticni  lias 

Jwl  own  UfflGu.*  mmmmm 

lefoie  Tttiiyiiigi  Ilalj  addiessed  a  question  to  Hie  American  Govern- 
ment as  to  the  scope  and  meaning  of  the  American  reservations ;  the 
leplj  of  the  State  D€||^||iient  is  printed  at  page  226,  post 

Sw^hn.  Mist  of  fhe  Bcandinavian  states,  Sweden  enacted  Hie 
Enles  in  literal  translation,  as  agreed  to  at  Brussels ;  and  withheld  the 
effective  date  nntil  there  should  be  corresponding  legislation  in 
Nonraj,  Denmark  and  Finland;  such  legislation  was  completed  in 
-byiPirill^  the  sum  corresponding  to  £100  is  fixed  at  1800  gold 
kvMK;  nil  ilMlali  kir  applies  proprm  m§or$  only  to  outwaid  bills 
rfkMilBg;it  also  applies  to  all  inward  bills  of  lading  issued  abroad  in 
the  territories  of  states  which  have  ratified  the  Convention.  It  thus 
applies  to  bills  of  lading  issued  in  the  TJ.  S.,  but  not  in  Canada. 

Sweden,  Norway,  Denmark  and  Finland  have  a  uniform  Navigation 
Iiaw,  of  which  the  Bill  of  Lading  Law  is  a  part. 
For  an  aeooiint  of  the  Swedish  lilii^  im  An 

Imrmgmt,  (Stockbolm,  1937). 


Bmmm^  followed  Sweden  with  a  corresponding  Act  of  May  7, 
1937;  it  applies  to  all  mitmxi  bills  of  la#|||iisned  in  Denmark  and 
lift  aft  jMud  bills  of  lading  issued  in  connSM  (sndi  as  liie  II.  8,  A.) 
w!d<^  ha^viilrilll^^  The  sum  corresponding  the  £100 

ii  iaiei  at  1^800  kroner  (paper)  or  900  kroner  (gold). 

NonDa§  f  oUowid  Swidan  and  Denmark  with  the  Act  of  Fdlxniazy  4, 

lllll^  wHb  IIMIIIM  terms.  'The  sim  corresponding  to  £100  is  fixed 
at  1^  kroner. 

MidamM  tlwmpni  enacted  the  same  statute  on  ,  1939; 

'Ihe  Sim  correspSBibg  to  £100'  is  fixed  at  18^000  marks  (in  gold)  or 
1,100  Swedish  Kfiiiir. 


Sweden.  WorwaT  and  Denmark  deposited  their  ratifications' 'iosetlier 
ruly  1,  1938;  Finland  did  so  on  Jnly  1,  1939.  All  four  States 
made  identical  reservations  of  their  coasting  trade,  their  Baltic  trades, 
and  their  railway  services  which  are  under  the  Home  Hallway  Conven- 
tions of  1933.   Mo  other  State  took  exception  to  these  reservations. 

#«rfliiiifiy.   The  German  Commercial  Code  (Handelsgesetzbnch) 
extensively  amended  on  August  10,  1937,  to  bring  the  German 
into  snbetantial  correspondence  with  the  Convention  and  the 
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Rules.  The  date  of  putting  these  amendments  into  effect  was  fixed  by 
the  Eeichsminister  of  Justice  as  January  1,  1940.  Every  substantial 
provision  of  the  Eules  is  found  in  the  new  text;  but  as  the  order  and 
arrangement  has  been  altered  for  the  pnrpoee  of  slipping  the  new 
material  into  the  old  Code  wiHi  as  little  ranmibering  as  possible,  a 
concordance  has  to  be  constructed  in  order  to  locate  each  corresponding 
passage. 

The  equivalent  of  £100  is  fixed  at  1,250  gold  marks.  The 
list  of  exceptions  (a)  to  (p)  is  restated  and  shnmk  to  errors  of  navi- 
gation and  management,  fire,  and  seven  other  exceptions,  which,  how- 
9fet,  eomprlse  the  same  matters.  The  Qennans,  like  the  Frendi  and 
the  Italians,  asnmilate  the  Act  of  God  and  latent  defect  to  the  perils 
of  the  sea.  The  result  is  substantial  uniformity  of  law  in  fact,  but 
considerable  difference  in  the  form  of  the  statute. 

Germany  deposited  her  ratification  of  the  Convention  on  July  1, 
1939,  effective  January  1, 1940. 

The  German  amendments  are  not  limited  to  the  mere  insertion  of 
the  pronsi<ms  of  the  GonYention;  they  indnde  much  other  matter 
similar  in  effect  to  the  Pomerene  Act  of  1916  relative  to  the  ^ect  of  a 
negotiable  bill  of  lading  issued  in  sets,  etc. 

For  an  account  of  the  German  law,  see  Hans  Gramm:  Das  neue 
Deutsche  Seefrachtrecht  nach  der  Haager  Begeln,  (Berlin,  1938). 

Japan,  While  individuals  and  commercial  organizations  in  Japan 
have  urged  ratification  of  the  Convention  at  various  times,  and  ex- 
pressed the  belief  that  Japan  would  do  so,  no  action  has  yet  (1941) 
been  taken. 

Spain  ratified  the  Convention  in  1930.  No  corresponding  domestic 
statute  appears  to  have  been  enacted,  and  no  case  or  literature  has 
been  noted  as  to  the  application  of  the  Eules  in  Spanish  commerce. 
The  Spanish  GivH  Code  of  1889  and  tiie  Spanish  Code  of  Commerce 
of  1886  contain  provisions  as  to  the  responsibility  of  carriers,  as  to 
charter  parties  and  bills  of  lading,  which  appear  to  remain  effective 
despite  the  Spanish  ratification  of  the  Convention.  The  Spanish  Codes 
are  conveniently  available  in  Fisher's  Civil  Code  of  Spain,  with 
Philippine  Notes  &  Keferences  (4th  ed.,  1930),  and  Espiritu's  Code 
of  Commerce  of  Spain,  with  Amendatory  Laws  of  the  Philippine 
Islands  (4th  ed.,  1930). 


TABLE  OF  UNIFORM  "  HAGUE  RULES  "  LEGISLATION  IN 

ALL  COUNTRIES. 


Australia 
Belgium 


Deaonuurk 
Finland 
France 
Ctennanj 

Ox»at  Britain 

Britiah  Cdlonie% 
Territories  and 
Mandates 

India 

Italjr 


Fetherlands  ' 


Newfoundland 

Norw&y 

Queensland 


Denffimiim  nf  Lam 

Act  No.  22  of  1924 
Act  of  November  28, 1928 
Code  of  Oommeroey 

lAm  n 
Act  of  June  2B,  1936 
Act  of  May  7, 1937 

Act  of  ,  1989 

Act  of  April  2, 1936 
Commercial  Code,  Amend- 
ments of  August  10, 1937 
Act  of  August  1, 19M 
14  4  16  Qeo.  6,  c» 


Sweden 
United 

jyOQiSnCft 


of 


Efectim  JMe 
January  1,  1925 

January  %2, 19JS9 
August  1,  1936 
January  1, 1939 

January  1,  1940 
October  4, 1937 

January  1, 1940 

January  1, 1925 


See  list,  page  76  See  list,  page  76 

Act  No.  26  of  Sept.  21, 

1926  January  1, 1926 

Maritiine  Code,  draft  ro- 
▼ision  of  1931,  articles 
292-311  Not  yet  proclaimed 

Maritime  Code,  revision  of 
February  1,  1927  January  1, 1928 

(optional) 

Act  d  April  30,  1932       June  30,  1932 

Act  of  February  4, 1938    January  1, 1939 

Act  of  Oct.  23,  1930,  Ses- 
sion Laws,  vol.  XV,  p. 
13107.  1931 

Law  No,  277  of  June 
5,  1936  January  1,  1939 

Act  of  AprE  16,  1936       July  1%  1936 
49  Stat.  1207  ;  46  U.  S.  C. 
1300 
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UNIFORM  NOEIH  ATLANTIC  BILL  OF  LADING 

CLAUSES*  m7. 


Bill  of  Lading  Teoommended  to  the  Steamship  IJiMi  iMitticipatiii^  In 

the  Associated  North  Atlantic  Freight  Conferences,  New  York,  on 
March  10,  1937,  by  Eoscoe  H.  Hupper,  Chairman,  Cletus  Keating, 
Charles  S.  Kaight^  George  de  Forest  Lord,  Committee,  and  snb- 
seqnenfly  approTed  by  the  Conference  and  put  into  general  use  on 
S^tember  1,  1937. 


ABC  STIAM SSIf  OOMPAmr 

(ZIMBUKTU  SEBVIGB) 


BILL  OF  LADING 
Receipir— Scope  of  Contract 


the  Shipper  hereinafter  named,  the  goods  or  packages  said  to 
goods  hereinafter  mentioned  in  apparent  good  order  and  condition 
unless  otherwise  indicated  in  this  bill  of  lading,  to  be  transported  sub- 
ject to  all  the  terms  of  this  bill  of  lading  with  liberty  to  proceed  via 
any  port  or  porii  within  the  scope  oi  the  Toyage  described  herein^  to 
liie  port  of  diseiiaige  or  so  naaf  ^emmto  as  tile  sh^^ 
get  and  leave,  always  afloat  at  aU  stages  and  omdiiioiis  of  water  and 
weather,  and  there  to  be  delivered  or  transshipped  on  payment  of  the 
charges  thereon. 

Forwarding  Shut  Out  Goods. 

If  the  goods  in  whole  or  in  part  are  shut  out  from  Hie  ship  named 

herein  for  any  cause,  the  carrier  shall  have  liberty  to  forward  ilMni 
under  the  terms  of  this  bill  of  lading  on  the  next  available  ship  # 
this  line,  or,  at  carrier^s  option,  of  any  other  ;ine. 

Agreement* 

It  is  agreed  that  the  custody  and  carriage  of  the  goods  are  subject  to 

the  following  terms  which  shall  govern  the  relations,  whatsoever  they 
may  be,  between  the  shipper,  consignee,  and  the  Carrier,  master  and 
ship  in  every  contingency,  wheresoever  and  whensoever  occurring,  and 
also  in  the  event  ol  ieviatifiD^  or  of  inseaworthinees  of  the  ship  at  the 
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Ke  of  loaiing  or  inoeptioii  of  the  voyage  or  subsequently,  and  none  of 
terms  of  this  biU  of  lading  shall  be  deemed  to  have  been  waived  by 
the  carrier  unless  by  express  waiver  in  writing  signed  by  a  duly  ant^- 
itol  " 


-14 


X  bOl  of  lading  sliaH  have  effect  subject  to  the  provisions  of 
'Ute  Carriage  of  Goods  by  Sea  Act  of  the  United  States,  approved 
April  16,  1936,  which  shall  be  deemed  to  be  incorporated  herein,  and 
nothing  herein  contained  shall  be  deemed  a  sariender  by  the  Carrier 
of  any  of  its  rights  or  immimities  or  an  jaeieaae  of  any  of  its  resipoiisi* 
biMtiea  or  liabilifls  iiader  saM 


«  B«fm  mi  Aft«r Clauit. 

The  provisions  stated  in  said  Act  shall  (except  as  may  be  othen^ 
^P^-  jqieci^cally  provided  herein)  govern  before  the  goods  are  loaded  <k 
and  after  they  are  discharged  from  the  ship  and  thronipiont  liie  entire 
litoe  fhe  goods  are  in  iie  CQatody  of  the  Carder. 


mm  ol  UiliilltF  Whm  not  Aetni%  ijllliiliiiii 

The  Carrier  shall  not  be  liable  in  any  capacity  whatsoever  for  any 
J^P:  non-delivery  or  misdelivery,  or  loss  or  damage  to  the  goods 
oGconlng  while  the  goods  are  not  in  the  actual  eiistody  of  the  Carrier. 


liiiili 


^  2.  In  this  bill  of  lading,  the  word  ship  "  shall  include  any  subeti- 
tnkA  vessel,  and  any  craft,  lighter  or  other  means  of  conveyance 
rued,  chartered  or  operated  by  the  carrier;  the  wotd  ^eaimr shall 
Mimde  the  ship,  her  owner,  opmtor,  demise  diarlsror,  time  charterer, 
Inaster  and  any  snbstitiited  carrier,  whether  Hie  owner,  operator,  char- 
Ifeler  or  master  shal  be  acting  as  carrier  or  bailee ;  the  word  "  shipper 
shall  include  the  person  named  as  such  in  this  bill  of  lading  and  the 
person  for  whose  account  the  goods  are  shipped;  the  word  "  consignee 
shall  include  the  holder  of  the  bill  of  lading,  properly  endorsed,  and 
the  receiver  and  the  owner  of  the  goods;  the  word  ^charges''  shall 
indnde  Inight  and  al  expenses  and  money  obligatimis  incnned  and 
payMa  by  the  goiii,  shipper,  consignee,  or  any  1^  them. 

3.  Tlie  scope  of  voyage  herein  contnuM  for  shall  Indndo  mial 
m  easbmmej  m  advertised  ports  of  cai  vhelhor  named  in  this  oontiacl 
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or  not,  also  ports  in  or  out  of  the  advertised,  geographical,  usual  or 
ordinary  route  or  order,  even  though  in  proceeding  thereto  the  ship 
may  sail  beyond  the  port  of  discharge  or  in  a  direction  contrary 
thereto,  or  depart  from  the  direct  or  customary  route.  The  diip  may 
call  at  any  ptot  for  the  piurpoees  of  the  eitnent  voyi^  or  d  a  prior  or 
sabseqnent  vi^rage.  The  sMp  may  omit  ealUng  at  any  port  or  ports 
vhe&er  sehedided  or  not,  and  may  call  at  tiie  same  port  more  than 
once;  may,  either  with  or  without  the  goods  on  board,  and  before  or 
after  proceeding  toward  the  port  of  discharge,  adjust  compasses,  dry 
dock,  go  on  ways  or  to  repair  yards,  shift  berths,  take  fuel  or  stores, 
remain  in  port,  sail  without  pilots,  tow  and  be  towed,  and  save  or 
Uttcmpt  to  save  life  or  prqierij,  and  all  of  the  fcnegoing  are  indaded 
ill  tile  oonttaet  voyage. 

Risk  of  Capture,  Damage,  Delay,  etc 

4.  In  any  situation  whatsoever  or  wheresoever  occurring  and 
whether  existing  or  anticipated  before  ccmmienoement  of  or  duri|»g 
the  voyage,  which  in  the  judgment  of  the  carrier  or  master  is  likely 
to  give  rise  to  capture,  seizure,  detention,  damage,  delay  or  disad- 
vantage to  or  loss  of  the  ship  or  any  part  of  her  cargo,  or  to  make 
it  unsafe,  imprudent,  or  unlawful  for  any  reason  to  proceed  on  or 
continue  the  voyage  or  to  enter  or  discharge  the  goods  at  the  port 
of  discharge,  or  to  give  rise  to  delay  or  difBculiy  in  arriving,  dis- 
chargmg  at  or  leaving  the  port  of  discharge  or  the  usud  {dace  of 
discharge  in  such  port  the  Master,  whether  or  not  proceeding  toward 
or  entering  or  attempting  to  enter  the  port  of  discharge  or  reaching 
or  attempting  to  reach  the  usual  place  of  discharge  therein  or  attempt- 
ing to  discharge  the  goods  there,  may,  without  giving  any  prior  notice, 
discharge  the  goods  into  depot,  lazaretto,  craft,  or  other  place  and  the 
goods  shall  be  liable  for  any  extra  expense  thereby  incurred;  or  the 
master  may  proceed  or  return,  directly  or  indirectly,  to  or  stop  at  such 
other  port  or  place  whatsoever  as  he  or  the  carrier  may  consider  safe 
or  advisable  under  the  circumstances,  and  discharge  the  goods  or  any 
part  thereof  there  without  giving  any  prior  notice,  and  when  landed  as 
hereinabove  provided,  the  goods  shall  be  at  their  own  risk  and  expense, 
the  delivery  thereof  by  the  carrier  shall  be  considered  complete  and 
fhe  carrier  shall  be  freed  from  any  further  responsibility  in  respect 
thereof  except  to  mail  notice  of  the  disposition  of  the  goods  directed  to 
fhe  shipper  or  coosigBee  iwied  in  1^  of  lading  at  sudi  address  as 
may  be  stated  herein;  or  the  master  may  retain  the  cargo  on  board 
until  the  return  trip  or  until  such  time  as  he  or  the  carrier  thinks 
advisable;  or  the  master  may  forward  the  goods  by  a^  means  by  water 
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or  bf  iind^  or  by  both  such  means^  at  the  risk  and  expense  of  the 
goods.  For  any  services  rendered  to  the  goods  as  hereinabove  pro- 
vided, the  earner  shall  be  entitled  to  a  leamalile  extra  compeiiaatioii. 


Cinifliaiice  witli  Guftmnieiit  Ordeis— Carriage  of  Contraband. 

6.  The  carrier,  mailer  and  ship  shaU  have  liberty  to  comply  with 

«m  m  diiectioiis  as  to  loading,  depaartnie,  arrival,  xontes,  ports 
Irtoppages^  discharge^  destination,  delivery  or  otherwise  howso- 
enrer  given  by  the  government  of  any  nation  or  department  thereof  or 
any  person  acting  or  purporting  to  act  with  the  authority  of  such 
government  or  of  any  department  thereof,  or  by  any  ^mp^'ttaa  or 
nenoii  havinn.  mider  the  teima  of  the  war  risk  insnranoe  on  ^a  ah^. 
lie  'isMMMM'^  orders  or  directkiis.  Delivery  or  o&er  di^iosi- 
tlMiiMil^mB  in  aoooidanoe  with  inch  orders  or  directiois  shall  be 
a  tltlBhllilit  el  tti  eontract  voyage.  The  ship  may  carry  contraband, 
ctploslves,  munitions,  warlike  stores,  hazardous  cargo,  and  may  sail 
aimed  or  unarmed  and  with  or  without  oonv<^. 

^^^^^^^^^^^  Dfiscrintiiiii  o£  Goods. 

8*  UnleBS  ^iHierwiBe  stated  hesrain,  the  ducfiption  of  the  goods  and 
purticiilais  of  the  packi^es  mentioned  iMiein  are  those  furnished 
in  writing  by  the  shipper  and  the  earrier  sliall  not  be  condiidad  aa 
to  the  correetoess  of  leading  marks,  number,  quantity^  weight,  gnage, 
meisarement,  contents,  nature,  quaUty  or  value. 

pieces  or  packages  exceeding  4480  lbs.  in  weight  shall  be 
lllljpy  extra  charges  in  aoeordance  with  tariff  rates  in  effect  at 
e  of  shipment  for  loading,  handling,  transsfa^j^iing  or  disdhaiging 
and  the  w^ght  el  each  sidi  piece  or  package  shall  be  dedazed  in 
writing  by  the  shipper  on  shipment  and  clearly  and  durably  marked 
on  the  outside  of  the  piece  or  package.  The  shipper  and  the  goods 
shall  also  be  liable  for,  and  shall  indemnify  the  carrier  in  respect  of 
any  injury,  loss  or  damage  arising  from  shipper's  failure  to  declare 
and  mark  the  wei|^t  of  any  sndi  piece  or  package  or  from  the  incorrect 
wei^t  of  any  such  piece  or  padnge  having  been  declared  or  marked 

fllMPMili 

Undordock  Spaces. 

7.  Goods  may  be  stowed  in  poop,  forecastle,  deck  house,  shelter 
deck,  passenger  space,  or  any  other  covered-in  space  commonly  used 
in  the  trade  for  the  carriage  of  goods,  and  when  so  stowed  shall  be 
deemed  'lor  sH  {iiifnoBes  to  be  slowed  'Under  'dedL 
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Back  Cargo. 

In  respect  of  goods  carried  on  deck  and  stated  herein  to  be  so  carried, 
all  risks  of  loss  or  damage  by  perils  inherent  in  such  carriage  shall  be 
borne  by  the  consignee  but  in  all  other  respects  the  custody  and 
carriage  ol  such  goods  shall  be  governed  by  the  terms  of  this  bill  of  i^ggmm 
lading  and  the  provisions  stated  fn  said  Carriage  of  Ghiods  by  Sea  Act 
notwithstanding  Sec  1.  (C)  thereoL 

Spodal  Heating  or  Cooling. 

Specially  heated  or  specially  cooled  stowage  is  not  to  be  furnished 
unless  contracted  for  at  an  increased  freight  rate. 

Live  Animals. 

8.  Live  animals,  birds  and  fish  are  received  and  carried  at  ship- 
per's risk  of  aocidait  or  mortality,  and  the  Carrier  shall  not  be  lialde 
for  any  loss  or  damans  fhmto  arising  or  resoltmg  from  any  matters 
mentioned  in  Section  4,  Sub-section  2,  (a)  to  (p)  indusive  of  saidT 

Carriage  of  Goods  by  Sea  Act  or  from  any  other  cause  whatsoever  not 
due  to  the  fault  of  the  Carrier,  any  warranty  of  seaworthiness  in  the 
premises  being  hereby  waived  by  the  shipper.  Except  as  provided 
above  such  shipments  shall  be  deemed  goods,  and  shall  be  subject  to 
all  terms  and  provisions  in  this  bill  of  lading  relating  to  goods. 

WMif^Mltm»  CoUiaioaa. 

9.  If  the  ship  comes  into  collision  with  another  ship  as  a  result  of 
the  negligence  of  the  other  ship  and  any  act,  neglect  or  default  of  the 
master,  mariner,  pilot  or  the  servants  of  the  Carrier  in  the  navigation 
or  in  the  management  of  the  ship,  the  owners  of  the  goods  carried 
hereundinr  will  indemnify  the  Carrier  against  all  loss  or  liability  to 
the  otiier  or  non-carrying  ship  or  her  ownem  in  so  &r  as  soch  loss  or 
liability  represents  loss  of,  Cfr  damage  to,  or  any  daim  whatsoever  of 
the  owners  of  said  goods,  paid  or  payable  by  the  other  or  non-carrying 
ship  or  her  owners  to  the  owners  of  said  goods  and  set  off,  recouped  or 
recovered  by  the  other  or  non-carrying  ship  or  her  owners  as  part  of 
their  claim  aoainst  the  oasrvinff  shin  or  Carrin. 

10.  General  Average.  [This  clause  is  not  standardized.  Each 
carrier  mag  insert  the  average  clause  used  by  the  particular  carrier, 
with  ref  erwMB  to  Ym^Animirp  Ridee  19MJk,  amd  «^  sudk  vofnoMom 
ai  an  auiomary  due  to  naUonaUty  of  ifta  saaiiwi  oamen.  The 
** American  form"  of  Torh-Aniwerp  Rules  clause  recommended  by 
the  American  committee  is  printed  herewith  in  Appendix  B, 


♦ 
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Through  Export  MJL  should  only  provide  with  respect  to  0/A 
that  U  is  governed  hg  the  ocean  B/L,  as  Q/A  is  generally  of  interest 
only  to  th$  mnsigmm  or  mimrwfiimm  {wmrg  wmeig  io  the  skifpor) 


liH 


mM)  Ckiiae  Cafgt^s  A.  Cmitribiitiini  to  Lmm  Boo  to 
•gilPico  fir  viiiftii  i^axiiir  m  liol  l4iiio--lilf»g«i--- 

.  Jkm  JUOpOUlB. 

In  thi  event  of  accident,  danger,  damage,  or  disaster,  before  or 
^I0er  Mmawno^mfint  of  the  voyagie  resulting  from  any  cause  wtltl* 
mnemt,  wheAex  im  to  negligieiioe  or  not^  for  wMch,  or  for  the  ooose* 
of  whifsh,  the  enrfiet  is  mot  responsible,  hj  statute,  cmMtki 
(,  the  goods,  shippers,  consignees,  or  owners  of  the  goods 
^lall  contribute  with  the  carrier  in  general  average  to  the  payment  of 
any  sacrifices,  losses,  or  expenses  of  a  general  average  nature  that  may 
be  made  or  incurred,  and  sbaU  pay  salvage  and  special  charges  in- 
enrred  in  respect  of  the  goods.  If  a  salving  ship  is  owned  or  operated 
by  the  carrier,  salvage  shall  be  paid  for  as  folly  as  if  sneh  salving 
ship  or  ships  belonged  to  strangers.  Such  deposit  as  the  carrier  or  his 
agents  may  deem  snfficient  to  cover  the  estimated  contribution  of  the 

Eds  and  any  salvage  and  special  charges  thereon  shall,  if  required, 
pade  by  the  goods^  shippers,  consignees  or  owners  of  the  goods 
mfclha  caziier  before  delivery. 


■II 


Trans^pment  and  Forwirdiof. 


£L  Whenever  the  carrier  or  master  may  deem  it  advisiUe  or  in 
fllg^  case  where  the  goods  are  consigned  to  a  point  where  the  ship  does 
not  eipect  to  discharge,  the  carrier  or  master  may,  without  notice, 
forward  the  whole  or  any  part  of  the  goods  before  or  after  loading  at 
the  original  port  of  shipment,  or  any  other  place  or  places  even  though 
outside  the  scope  of  the  voyage  or  the  route  to  or  beyond  the  port  ,  of 
disdiaige  or  the  destination  of  the  goods,  by  anj  vessel,  vessda  or 
oiler  means  of  transportation  %  water  or  by  li^H^y  both  such 
means,  whether  operated  by  the  carrier  or  by  odHMbd  whether 
departing  or  arriving  or  scheduled  to  depart  or  arrive  before  or  after 
the  ship  expected  to  be  used  for  the  transportation  of  the  goods.  This 
carrier,  in  making  arrangements  for  any  transshipping  or  forwarding 
vessel  or  means  of  transportation  not  opeiated  by  this  carrior  shall  be 
considered  solely  the  f ovwaiiing  ag^t  of  the  shipper  and  without  any 
other  responsibiliti  whatsoever. 
The  carriage  by  any  transshipping  or  forwarding  carrier  and  all 
it  or  forwarding  shall  be  subject  to  all  the  terms  what- 


III 
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mmee  in  tiie  regolar  fom  of  hffl  of  lading,  tmi^  note,  contract  or 
other  shipping  document  used  at  the  time  by  snch  carrier,  whether 

issued  for  the  goods  or  not,  aod  even  though  such  terms  may  be  less 
favorable  to  the  shipper  or  consignee  than  the  terms  of  this  bill  of 
lading  and  may  contain  more  stringent  requirements  as  to  notice  of 
daim  or  commencement  of  suit  and  may  exempt  the  on-carrier  from 
liability  for  negligence.  The  shipper  expresdy  aothoriaes  the  cairiw 
to  arrange  with  any  such  iransshipping  or  forwarding  carrier  tiiiat 
the  lowest  valuation  of  the  goods  or  limitation  of  liability  contained 
in  the  bill  of  lading  or  shipping  document  of  such  carrier  shall  apply 
even  though  lower  than  the  valuation  or  limitation  herein.  Pending 
or  during  transshipment  the  goods  may  be  stored  ashore  or  afloat  at 
their  riak  and  expense  and  the  carrier  shall  not  be  liable  for  detoatian. 

Ooaetal  Pott  Cfamao. 

1)8.  The  port  authorities  are  hereby  authorized  to  grant  a  general 
order  for  discharging  immediately  upon  arrival  of  the  ship  and  the 
carrier  without  giving  notice  either  of  arrival  or  discharge,  may  dis- 
charge the  goods  directly  they  come  to  hand,  at  or  onto  any  wharf, 
craft  or  place  that  the  carrier  may  select,  and  amtinuonsly  Sundays 
and  holidays  included,  at  all  such  hours  by  day  or  by  night  as  the  car- 
rier may  determine  no  matter  what  the  state  of  the  weather  or  custom 
of  the  port  may  be.  The  carrier  shall  not  be  liable  in  any  respect 
whatsoever  if  heat  or  refrigeration  or  special  cooling  facilities  shall 
not  he  famished  during  loading  or  disehaxge  or  any  part  of  the  time 
that  tlie  goods  aie  upon  Hie  wharf,  crafty  or  oHier  loading  or  dis- 
charging place.  All  lighterage  and  use  of  craft  in  discharging  shall 
be  at  the  risk  and  expense  of  the  goods.  Landing  and  delivery  charges 
and  pier  dues  shall  be  at  the  expense  of  the  goods  unless  included  in 
the  freight  herein  provided  for.  If  the  goods  are  not  taken  away  by 
^  ooluignee  by  tiie  expiration  the  next  waiting  day  after  the 
goods  aiQ  at  his  daqiosal,  the  goods  may,  at  oairiot's  mptam  and  sal>- 
ject  to  carrier's  lien,  be  sent  to  store  or  warehouse,  or  be  permitted  to 
lie  where  landed,  but  always  at  the  expense  and  risk  of  the  goods. 
The  responsibility  of  the  carrier  in  any  capacity  shall  altogether  cease 
and  the  goods  shall  be  considered  to  be  delivered  and  at  their  own 
xiak  and  expenao  in  evory  respect  whea  taken  into  the  custody  of  cus- 
toms or  oth«r  authimties;  The  currier  dball  not  be  mpdaoA  to  giio 
any  notification  of  disposition  of  the  goods. 

[Noii:  Special  port  clauses  may  be  added  as  provided  in  the 
Before  and  After  «  CSause,  1,  supra.] 
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Ddmiy  by  Marks'— Swaeping^y  etc 

The  fsaxmt  slmll  not  be  Ikble  lor  failure  to  deliyer  in  aeoord- 
wilb  leading  marks  unless  such  marks  shall  have  been  dearly 
lend  durably  stamped  or  marked  by  the  shipper  before  shipment  upon 
the  goods  or  packages,  in  letters  and  numbers  not  less  than  two  inches 
high,  together  with  name  of  the  port  of  discharge.  Qoods  that  can- 
aot  be  idenMied  as  to  marks  or  numbera,  cargo  sweepingpiy  liquid 
I  i6ii^  and  any  unclaimed  goods  not  otherwise  aooounied  for  sh^MI 
allocated  for  completing  deHyery  to  the  Tarious  consignees  of  goods  of 
like  character  in  proportion  to  any  apparent  shortage,  loss  of  weight 
or  damage. 

When  grain  is  stowed  without  separation  from  other  grain  shipped 
either  by  the  same  shipper  or  by  other  shippers,  any  kes  or  damage  to 
lil^^HH  combined  shipneniB  ilttl  be  divided  in  proportion  among  & 

MiMd  RhinmffliiB. 


■I 
■III 
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■II 


llltperingy  Reconditioning,  etCp-llaei^  Bueii 
Seizures,  etc 

■jtl^^  shall  be  liable  for  .all.  expense  d  meiidiiig,  coopengey 
Pl  reomiditioning'  of'  the  goods^  or^  packages  and  galihering  of 
cargo  or  contents  of  packages;  also  for  any  payment,  expense, 
fine,  dues,  duty,  tax,  impost,  loss,  damage  or  detention  sustained  or 
incurred  by  or  levied  upon  the  carrier  or  the  ship  in  connection  with 
the  goods,  howsocTer  caused,  including  any  aoticii  oi  lifiiraDeiit  ol 
any  gofemaent  or  govenniental  anihoril^  or  penom  puporliiig  to 
act  mider  Ihe  authority  thereof,  seiBore  under  legal  prooew  or  at- 
tompled  seiiaie,  inconect  m  insufficient  marking,  numbering  or 
lllddressing  of  packages  or  description  of  the  contents,  failure  of  the 
'Ihipper  to  procure  consular,  Board  of  Health  or  other  certificates  to 
accompany  the  goods  or  to  comply  with  laws  or  regulations  of  any 
land  nipoBed  with  respect  to  iiie  goods  by  the  authorities  at  any  port 
or  place  or  any  ad  or  omiaraoii  of  lie  sli^yper  or  conaignee. 

FMWMk-'<Claleii]atii»-^^  of  C«u4iiior  mi 

Consignee* 

16.  lrei|^  shall  be  payable  on  actual  gross  intake  weight  or 
iBsaaiiMiieiil  or,  at  carrier^  option,  on  actual  gross  disdhaiged  wel^ 

measurement  IMi^  ittay  be  calcokied  on  ^  ba^  of  ilie  par- 
ticulars of  the  goods  famished  by  the  shipper  hmin  but  the  carrier 
may  at  any  ite  vpm  the  packages  and  examine,  weigh,  measure  and 
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?alue  the  goods.  In  case  shipper's  particulars  are  found  to  be  errone*- 
ous  and  additional  freight  is  payable,  the  goods  shall  be  liaUe  for  any 
expense  incurred  for  examining,  wei|^iing,  measuring  and  valuing  the 
goods.  Full  freight  shall  be  paid  on  damaged  or  unsound  goods.  Full 
freight  hereunder  to  port  of  discharge  named  herein  shall  be  con- 
sidered completely  earned  on  receipt  of  the  goods  by  the  carrier, 
whether  the  freight  be  stated  or  intended  to  be  prepaid  or  to  be  col- 
lected at  destination;  and  the  carrier  shall  be  entitled  to  all  freight 
and  charges  due  heceonder,  whether  actually  paid  or  not,  and  to  re- 
ceiye  and  retain  them  under  all  circumstances  whatsoever  ship  and/or 
cargo  lost  or  not  lost.  If  there  shall  be  a  forced  interruption  or 
abandonment  of  the  voyage  at  the  port  of  shipment  or  elsewhere  any 
forwarding  of  the  goods  or  any  part  thereof  shall  be  at  the  risk  and 
expense  of  the  goods.  All  unpaid  charges  shall  be  paid  in  full  and 
witlioiit  any  offset,  oonnterdaim  or  dedoction  in  the  emmusj  of  the 
country  of  llie  port  of  shipment,  or,  at  carrier's  option,  in  the  cur- 
rency of  the  port  of  discharge  at  the  demand  rate  of  New  York  ex- 
change as  quoted  on  the  day  of  the  ship's  entry  at  the  Custom  House 
of  her  port  of  discharge.  The  carrier  shall  have  a  lien  on  the  goods, 
which  shall  survive  delivery,  for  all  charges  due  hereunder  and  may 
enf <»oe  this  Uoi  by  poldie  or  prhate  sale  and  w^hont  notice.  The 
shipper  and  consignee  shall  be  joii^y  and  sevmUy  liaUe  to  the 
carrier  for  the  payment  of  all  charges  and  for  the  performance  of  the 
obligation  of  each  of  them  hereunder. 

Fire. 

16.  leither  the  carrier  nor  any  corporation  owned  by,  subsidiary 
to  or  associated  or  affiliated  with  the  carrier  shall  be  liable  to  answer 
for  or  make  good  any  loss  or  damage  to  the  goods  occurring  at  any 
time  and  even  though  before  loading  on  or  after  discharge  from  the 
ship,  by  reason  or  by  means  of  any  fire  whatsoefer,  unlaw  such  fire 
shaU  be  caused  by  its  design  or  neglect. 

Ifihi^UaUllty       Bitfr-^^lieiitiitittn  of  Mwom  Value. 

17.  In  case  of  any  loss  or  damage  to  or  in  connection  with  goods 
exceeding  in  actual  value  $500.  lawful  money  of  the  United  States, 
per  padcage,  or,  in  case  of  goods  not  shipped  in  packages,  per  cns- 
iomary  freight  unit,  the  ?aloe  of  tiie  goods  shall  be  desmed  to  be 
$500.  per  package  or  per  unit,  on  iMx^  basis  the  freight  is  adjusted 
and  the  carrier's  liability,  if  any,  shall  be  determined  on  the  basis  of 


m 


m  mtm  nf  fSOO^  per  pickig^  or  per  cmliiiiuay  fieii^t  unit,  or  pm 
fsto  in  mm  of  ptrtkl  loss  or  damage^  nnloM  nature  of  the  goods 
and  a  falnation  higher  than  $500.  shall  have  heen  declared  in  writing 
by  the  shipper  upon  delivery  to  the  carrier  and  inserted  in  this  bill  of 
Umg  MnA  extia  fieight  paid  if  reqaiied  and  in  soch  case  if  the 
?aliie  of  tho  goods  per  padoige  or  per  customary  freight  unit 
exceed  iiieh  dedned  faille^  the  lalne  ahall  norortholcM  be 
deemed  to  be  the  dedaied  value  and  Hie  etrrier'ii  liability,  if  any, 
ahall  not  eioeed  the  declared  talne  and  any  partial  loss  or  damage 
iMl  be  adjusted  pro  raia  m  the  basis  of  such  declared  value. 

notice  of  Low  or  Damage. 

18.  Unleaa  notioe  of  loss  or  damagi  and  the  general  natore  of  such 
IttK  or  damage  be  given  in  miiing  to  Hie  eanisf  or  bia  agsul  ai  the 
port  of  diadiargo  before  or  at  the  time  €i  the  removal  of  the  goods 
into  the  custody  of  the  person  entitled  to  delivery  thereof  under  the 
contract  of  carriage^  such  removal  shall  be  prima  facie  evidence  of  the 

carrier  of  the  goods  as  described  in  the  bill  of  lading, 
n  the  loiB  or  damage  is  not  apparent  the  nolioe  mnst  be  given  within 
three  dais  of  the  didiverv* 


Tiao  for'  Suit. 


U  event  the  earner  and  tiie  ship  ehaU  be  diachnged  from  all 
liability  in  respect  of  loss  or  damage  unless  suit  is  brought  within  one 
jBKT  sftor  the  deliToy  of  the  goods  or  the  date  when  the  goods  should 
iNnddmied. 


Froviona  Agreements  Superseded. 

II.  M  agreranenti  or  irei|^  engagementa  lor  the  shipment  of  the 
goods  are  superseded  by  this  bil  of  ladings  and  all  its  terms,  whether 
mtten^  typed,  stamped,  or  printed,  are  accepted  and  agreed  by  the 
'^mp^  to  be  binding  as  fully  as  if  signed  by  the  shipper^  any  local 
anstoms  or  privil^^  to  the  contrary  notwithstanding. 


Statmory  Limitation  of  Liability. 

in  this  bil  ol  lading  shall  i^perale  to  Imiit  or  deprive  the 
carrier  of  any  statutory  protection  or  eiemption  frmn,  or  limitation  of ^ 
liability. 

Sttrrender  of  B/L  Upon  Delivery  of  the  Goods. 

If  required  by  the  carrier,  one  signed  bill  of  lading  duly  endorsed 
be  surrendered  to  Hie  agent  of  the  ship  at  the  port  of  disdiarga 
in  escfaa^MMtor  Mivery  ord» 
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In  Witness  Whbbbop,  the  master  or  agent  of  the  said  vessel  baa 

signed  Bills  of  Lading,  all  of  this  tenor  and  date, 

and  if  one  is  accomplished!  the  others  shall  be  void. 

this   day  of  . « •  * .  ♦  • . . .  •  ♦  • ,  193 .... 

ABC  STEAMSHIP  COMPANY 

von  XHB  1C4J9X8B 

Bapissina  Bangerona  AfHoto-^lJ.  S.  Act  of  March  4, 1909. 

Attention  of  shippers  is  called  to  the  provisions  of  18  U.  S.  C.  A.  Sec.  385 
(Criminal  Code  Sec.  235  as  amended),  imposing  upon  shippers  a  penalty  of 
$2,000  or  imprisonment  for  18  months,  or  both,  for  delivering  to  a  carrier 
packages  containing  explosives  or  other  dangerous  articles  without  having 
the  contents  plainly  marked  on  the  outside  thereof,  or  without  informing  the 
agent  of  the  carrier  in  writing  of  the  true  character  thereof ;  and  also,  to  the 
provisions  of  46  U.  S.  C.  A.  Sec.  175,  which  provides  that  any  person  shipping 
oil  of  vitriol,  inflammable  matches  or  gun  powder  in  a  vessel  which  is  a  com- 
mon carrier,  without  delivering  a  note  in  writing  expressing  the  nature  and 
character  of  the  merchandise  to  the  person  in  charge  of  loading  the  vessel, 
■hall  be  liable  to  the  United  States  in  the  penalty  of  $1,000. 

lUaa  Billing, 

Atleuiioii  of  Mgipm$,  miiri9am,  cauagntm,  lorwirdera^  btotes  aii  olltr 
perBQBt  it  eeUed  to  the  pT09hAm  (rf  Sec  IS  of  IImi  Skipping  Aot,  1010,  as 
aaaiM  bj  the  AbI  an^rofed  Jum  16,  1986,  in  rdation  to  penaltj  of  not 
man  tiuoi  IMOO  In  tMkm  to  IOm  I^Uag,  fain  rhmMtoatfoa^  lite  wdfi^- 
iag,  rcfort  <^  weight,  or  ai^  other  imjoit  or  aafak  devke  or  maaiia  to 
obtain  or  attempt  to  obtahi  tranqportatiQO  ]ff  water  ci  property  at  law  than 
the  ratal  or  dhargM  whloh  would  othcrwlta  be  applleafele.* 


iHIP:  f  M.S. 

SHIPPEfi:    

OONSIGNEE:  ORDER  OF.. 

jmaivAL  mmom  to 

BE  ADDRESSED  TO: 
*  For  text,  see  Appendix  Q. 


PORT  OF 
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DESTINATION  OF  GOODS 
DISCHARGE  (II  goods  to  bo  trmaohipped 

WMM.WSB^^^^k   at  port  of  dfieliarge) :  y...... 

SOOPE  OF  THE  VOYAGE:  Tlie  esTrkf*!  gmiml  tnUte  Is  totwMB  (ilttte 
seoeni'lMit  «t  yorto  at  one  ol  vvqrmge)  sod  (state  general  range  of 
ports  at  the  oIlMr  end  of  vi^yage)  ^  (state  an^  inistaMtfate  keeliUes 
MHH|.  and  ineliides  the  foilowiag  ports:  (State  aU  ports  served  In  the 


PABTICULAW^  BY  SHIPPER  OF  GOODS. 


Quantity  or 
Number  of  Pieces 
or  Packages 

■"^■liliplll^^   

Description  of  Goods 

Gross  Wei^t 

Measurement 

Pounds 

KUos 

1 

*         *  f! 
*    Tiiv  !";■■ 

■IIIL 
lllll 


(lUKlBI!  PaSXIOUIiABS  TO  BB  InBBBTSD). 


NoTSc  V!h8  fmgoing  sknittzdized  unifom  ckuseg  m  Hidl 
in  al  diaes  mJ&Mmt  f^nge  or  olimMm,  as  bankers,  consignees,  and 
insnrance  nnderwriters  will  rely  on  XTnif onn  North  Atlantic  Bills  of 
Lading''  as  adhering  strictly  to  the  foregoing  agreed  text. 

BUU  of  lading  which  varg  the  text  must  not  he  marked  "  Uniform 
Horth  Atlantic  Bills  of  Lading'';  and  ahonld  he  jdainly  marked  to 
imv  tiial  ^hm  draws  aze  noi  tlie  "  muHilii dansea. 

Cotton  liiBs  of  lading  maj  he  marked  '^issued  under  agreement 
wifli  the  Liverpool  Cotton  B/L  Conference  (1907)"  if  the  isstitt^ 
carrier  or  agency  adheres  to  the  Cotton  Agreement  printed  at  page  93. 
See  also  page  »6. 


COTTOH  BILL  OF  LADING  AGRBEMENf. 

PORT  mWTS  WORM. 


To  the  Chairman  of  the 

op  Lading  Conference  Committee, 

LiVESPOOL. 

Dear  Sir, 

We  hereby  agree  witti  ti^  Li?erpodl  Bill  of  Lading  Conf ereice 
Committee  to  issue  onr  Bills  of  Lading  for  tiie  transportation  of 
Cotton  from  the  United  States  to  Europe  on  the  following  terms:  

L  No  Bill  of  Lading  is  to  be  signed  imless  ihe  Cotton  itself  is 
actually  delirered  to  the  Captain  or  to  ns/me  as  authorised  Agent 
in  the  port  of  shipment. 

2.  All  Bills  of  Lading  will  be  signed  eiiiier  by  oazsdves  or  by  tiie 
Captain,  or  by  ns/me  as  antlu^ised  Ag»it  In  ilie  latter  case 
onr/my  signatnie  to  be  prefaced  by  ike  words  *'By  authority  of 
HiB  Owners  "  which  will  clearly  establish  their  responsibility. 

(a)  A  Port  Bill  of  Lading  is  to  be  marked  as  a  "  Port  Bill 
of  Lading  issued  under  agreement  with  the  LiTerpool  Bill  of 
Lading  Conference  Committee/'  and  is  on  no  aoconnt  to  be 
issued  unless  1^  Yessel  for  which  it  is  signed  is  in  Port 

l^oept  in  cases  of  force  majeure,  strikes  or  oiher  unavoidable 
andnnforeseen  events,  all  Cotton  for  which  a  Port  Bill  of  Lading 
is  issued  will  be  actually  put  on  Board  within  ten  days  from 
date  of  such  Bill  of  Lading.  If  the  Cotton  or  a  portion  of  it  is 
unavoidably  shut  out  from  the  Vessel  for  which  the  Port  BiU 
of  Lading  has  been  issued  in  good  faith,  sueh  shut  out  Cotton 
will  be  shaped  by  next  fdlowiug  vessel,  biit  on  no  account  later 
than  tirantj  days  a^  sailing  of  the  Steamer  for  which  the 
Bill  of  Lading  is  issued. 

(b)  a  Custody  Bill  of  Ladmg  is  to  be  marked  as  a  "  Custody 
Bill  of  Lading  issued  under  agreement  with  the  Liverpool  Bill 
of  Lading  Conference  Conunittee"  and  may  be  iamed  before 
arrival  <^  the  vessel  in  port,  and  it  is  to  contain  tibe  Clause:  
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Substitation  of  aaollieT  Vessel  of  different  Ownership  is  only 
pmuisible  in  case  tbe  named  Vessel  is  lost,  or  in  case  of 
aiHidciii  m  oiUior  vuioiimeii  mmi  at  force  majeure.'' 

We  undertake  to  furnish  a  Master's  Beoeipt  within  three  wedffl 
from  date  of  such  Bill  of  Lading,  proving  that  the  Cotton  had 
been  actually  shipped  within  that  time.  Such  Master's  Receipt 
||  bowefii^  nut  intended  to  take  the  place  of  the  original  Bill 
if  Iia^Ungy  mm  aiiall  it  in  any  way  modify  the  lights  of  the 
holder  of  sodi  BM  of  Lading  against  omselfes  or  in  feqpect 
of  Hie  'properly. 

8.  All  liBs  ol  Lading  will  be  numbered  cppaecutively,  starting  on 
Hie  1st  Jamay  of  eadi  year,  from  each  shipping  port  with  No.  1 
and  aiding  die  year.  Bnrt  Bil^  of  Lading  and  Custody  Bills 
of  Lading  to  be  numbered  8epaitl%y  liiis:<— 

Few  York  Port  BiH  of  Lading  No.  1—1911 
Heir  York  Custody  Bill  of  Lading  No.  1 — 1911 
Itprannali  Fort  BiU  of  Lading  No.  1-1911 
mmmk  Custody  BiB  of  Lading  No.  1—1911. 

4  Except  in  cases  of  force  majeure,  strikes  or  other  unavoidable  and 
unforeseen  events,  all  Cotton  shipped  on  Through  Bills  of  Lading 
wiB  be  actialy  put  on  board  tbe  cairying  Vessel  within  twenty 
mii  days  Irom  the  dito  of  its  arrival  at  liie  Pwt  of  Shipmoit 
ia  aB  cases  where  tiie  receipt  lor  the  Cotton  is  signed  by  iiia 
authorised  Agent  instead  of  flit  Oqulaitt  the  signature  wiU  be 
prefaced  by  the  words  "  By  authority  of  the  Owners."  If  called 
upon  by  the  Liverpool  Bill  of  Lading  Conference  Committee  the 
iigent  must  produce  proof  of  such  authority. 


The 


lito 


irised  us/me  to  sign  on  their  behalf  are 

MMIi   % 

IxoniB  tmiy^ 


XmSPOOL  AND  MANCHESTER  RECEIYED  FOR  SHIPMSNf 

BUiI*  OF  LADING  CLAHSlh 


1.  No  leeeliii  for  Shipment  BUI  el  Lading  will  lie  issued:— 


:<iiiiilliiii 


O&Um  AgreemmU* 
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(A)  natiil  the  goods  an  in  the  poemssiiiii  of  the  Garner^  or  aoiiie  purty 
duly  a«lh<Nriaed  on  hie  hehalf ; 

(B)  eaoept  for  a  named  ahip  in  wMdk  epaoe  hae  heaa  aetaaUif  leaervid; 
(c)  prior  to  eeven  days  hefore  the  tdilp  ia  expected  to  he  in  port  in 

readlneaa  to  load. 

2.  In  the  event  of  the  goods  being  unavoidably  shut  out  from  the  named 
ship,  the  Carrier  shall  forward  them,  by  his  next  available  ship,  or  at  his 
option  by  a  ship  of  some  other  Line,  upon  the  terms  of  this  BiU  ol  Lading. 


HOXB:  A  similar  Cotton  Agreement  is  adapted  for  the  use  of  Kail- 
rviads  at  inland  points  of  di^^ment  which  reoeiYe  and  ship  cotton  on 
through  export  railroad  bills  ol  lading.  This  agreoaent  was  signed 
In  1911  by  the  following  Bailroads: 


Kansas  City  Southern 
ICissovEii  llansas  and  Texas 
Missoiiri  Pacific 

Panhandle  and  Santa  Fe 
Seaboard  Air  Line 
Southern  Pacific 
Southern  Railway 
St.  Louis  wA  San  Francisoo 


Tlis  text  of  #10  BaHroad  Afreenieiit  was  reproduced  in  the  first 
ptintmg  of  this  bocd^;  it  is  new  obsoMs  beoB»se  of  the  su] 

opeiation  of  Section  22  of  the  Pomerene  Aot 


Athmtie  Ooast  line 
Atianta  and  West  Point 
Atohison  Topeka  and  Santa  Fe 

Chicago  Bock  Island  and  Pacific 
Colorado  and  Southern 
Georgia  and  Florida 
Gulf  Mobile  and  Northern 
Illinois  Central 


HISTORICAL  STATEMENT 

AND 

GCaiMENTARY 


THE  AMERICAN  PARTICIPATION  IN  THE  MOVEMENT 
FOR  UNIFORMITY  IN  OCEAN  BILLS  OF  LADING. 


The  American  contribution  to  the  development  which  culminated 
in  the  Hague  Rules  was  of  vital  importance  at  two  points.  First,  in 
1893,  after  more  than  a  decade  of  groping  for  the  formula  which 
would  ezprefls  in  a  wMdmsbwtj  manner  the  desired  distinction  between 
Italti  wlndi  a  Mpowtm  iAkniM  be  forbidden  to  avoid  by  oontracl, 
and  fanlts  (oonBkting  of  errors  of  judgment  and  omkamees  dniing 
the  voyage),  as  to  which  he  should  be  allowed  exoneration, 
ful  phrase  was  discovered  during  the  "long  hearings'*  before  the 
Senate  Committee  on  Commerce  in  Washington  in  January,  1893, 
and  embodied  in  the  Harter  Act.  Again,  in  1922,  when  it  was  desired- 
to  ntOiie  the  Harter  Act  as  the  basis  of  the  eipanded  agfeement 
nnder  dfsniisiim  ^  Wm  Hague,  a  gzait  Amorioiin  MmMttst  fudge 
and  a  most  ezpermced  American  Admiralty  lawyer  were  oonsiilted 
and  one  of  them  presided  over  the  sub-committee  which  revised  the 
finftl  drive  to  bring  about  diplomatic  and  legislative  action  was 
the  initial  texts  were  hammered  out  at  sessions  of  the  International 
Law  Associatiow  in  its  early  days,  when  its  inspiration  was  still 
strongly  Amaiiean;  wions  e?onis  In  ilie  Usiled  Steles  hifgi  the 
matter  aliye  in  the  tong  interim  betweai  1898  and  1981;  snd  &e 
final  drive  to  bring  about  diplomatic  and  legislative  action  has  been 
conducted,  through  the  International  Chamber  of  Commerce,  by  an 
American  as  Chairman  of  its  Bills  of  Lading  Committee.  Many  minds 
in  many  ooontries  liaTe  omitribnted  to  tbe  successful  result;  but  no 
ooontry  has  contribirted  more,  and  at  mofe  points  slong  the  way, 
than  the  United  States. 

The  history  of  the  matter  appears  to  begin  wHli  l^e  early  dis- 
cussions of  the  International  Law  Association,  founded  in  1873  and 
known,  until  1895,  as  the  Association  for  the  Beform  and  Codifica- 
tion of  the  Law  of  ^^ations.  That  Association,  as  has  often  been  said 
with  wdl-jnstified  pride,  was  Ingely  brooght  into  being  by  two 
Americans— -Darid  Dudley  Field  of  Haw  Toik  aid  Bar.  James 
Miles  of  Boston.  The  rapid  development  ot  ocean  steamers,  bnilt  of 
iron  and  steel,  with  Scotch  boilers,  reciprocating  engines  and  screw 
pxopeUei%  in  the  decades  following  the  Civil  War,  resulted  in  a  great 


0%$  Mo9§tn§ni,  fkH^jfliiiffw^wMifm 

oiMtiiiiiii  €l  sale  and  mpid  omm  ttA,  aocGmpaiiied  by  an  elabora. 
tkm  of  iMpping  doeiiment%  hmksi^B  drafts,  biUs  of  lading,  insurance 
policies,  and  devices  for  the  assertion  of  subrogated  tort  and  contract 
claims  for  losses  and  damages  and  for  avoiding  or  defending  sudi 
claims.  The  views  of  the  Sngliah,  Contmental  and  Amezican  judges 
as  to  tilt  aaliixe  of  tlie  canier's  obligatioiis  and  the  proprieiy  of  con- 
ifads  OHXiwraiiig  ctzneis  imm  ^km  oommon-lair  liabilities  soon 
came  Into  liead-on  collision.  In  the  English  courts,  contracts  of 
exoneration  were  valid.  In  the  American  federal  courts,  they  were 
invalid;  some  of  the  American  state  courts  followed  the  federal 
courts;  a  few— Aotably  those  of  New  York— followed  the  Biilii^ 
mnik  ^  j^i  diaolie  l^gal  silnaluHi  developed  with  mat  soddouMiS. 
.■^■Tb»  Intematioiial  Law  Association  was  quick  to  appreciate  the 
need  of  rafom  and  eodlication,  and  attacked  the  subject  at  its  early 
meetings.  After  debates,  a  "  model  bill  of  lading  "—which  became 
blown  as  the  "  Ckmference  form/'  was  adopted  at  Liverpool  in  1882, 
ii  ^licii  the  idea  of  due  diligenoi^  was  eiqxressed;  the  gunml  torn 
of  the  n^ligenoe  ciaiise  consisted  of  a  list  ol  spedie  osnasi  and  kinds 
«i  hm  wUdk  shipowners  and  caiiiers  were  not  required  to  pay.  It  is 
interesting  to  notice  that  the  value  per  package  was  then  put  at  £100 — 
ft  igme  which  the  carriers  rejected  for  forty  years  but  finally  accepted 
in  This  "  Conference  form  "  was  promptly  studied  by  the  New 

k  Produce  Exchange  and  promnlgated  by  it  in  1883  with  some 
ents;  a  foitlier  levisiiin  was  adopM  on  OdolMr  H,  188C 
'mn  model  iii  of  lading  wis  leeasl  in  Hambmg  in  1886,  and  became 
known  as  the  ^  Hamburg  Bnles.**  Tie  matter  was  again  debated  at 
Iieiiill  in  1887.  Mr.  Everett  P.  Wheeler,  of  New  York  led  a  move- 
ment to  further  revise  the  Produce  Exchange  form  in  1889. 
In  1890,  the  Gksgow  Com  Trade  Association  brooaiit  tile  dis" 


content  of  the  caxgo-ownii^  and  shipper  inteeste  into  sharp  focos 
by  adopting  a  series  ol  resolutions.  TImj  complained  that  the 
eMMiitting  clanses — which  had  become  known  as  "  negligence  clauses  " 
because  of  the  phraseology  employed  to  off-set  the  rising  tide  of 
American  court  decisions  adverse  to  shipowners — ^had  surpassed  all 
bounds  of  reason  and  fairness.  The  oathnist  of  indignatioin#eems  to 
liave  been  summoned  li»rth  by  the  appeasanoe  ol  bills  ol  kdii^  whldi 
il^not  only  excused  the  carrier  from  every  negligence,  but  also  imposed  a 
lien  on  the  cargo  for  any  indebtedness  of  the  cargo  owner,  whether 
connected  with  the  particular  shipment  or  wholly  unrelated  thereto, 
and  claimed  exclusive  British  jurisdiction  and  the  application  <rf 
British  Ifv  iaiOl  trades  and  in  all  plaoes. 
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It  was  ssid  tint  the  negotiabitity  of  tiie  l»n  of  lading,  <m  whidi 
England's  predominant  position  in  the  ocean  carrying  trade  resM, 
was  gravely  imperilled.  The  text  of  these  resolutions  was  read  into 
the  Congressional  Kecord  in  1892,  and  was  extensively  quoted  by  Mr. 
Justice  Heney  Billings  Brown  in  writing  the  Supreme  Court's 
opinion  in  the  Delaware  Case  in  189d. 

In  Bni^and,  tiie  shipowners  were  powerful  in  Fariiament,  and  the 
complaints  of  the  owners  of  cargo  failed  to  move  eitiier  the  judges  or 
the  lawmakers  until  1920.  But  in  the  United  States,  shipowning  was 
at  its  lowest  ebb ;  the  export  trade  from  America  was  in  the  hands  of 
some  twenty  British  liner  companies,  who  by  reason  of  the  fact  that 
tiiey  owned  the  most  soitable  ships  aijoyed  such  a  virtual  monopoly 
that  Mr.  Barter  sfatted  on  the  floor  ol  the  fionae  tiutt  the  bill,  as  re- 
stricted to  fordgn  commerce,  would  not  inflnoioe  or  affect  one  cno- 
hundredth  of  one  percent  of  American  ships.  The  cargo-shipping 
interests  iu  the  United  States  were  exceedingly  powerful.  They  were 
incensed,  not  merely  by  the  clauses  complained  of  in  the  Glasgow  reso- 
IntionSy  but  also  by  the  general  use  <kE  a  daiiae  spedfjing  that  all  cargo 
litigation  idHmMt  be  condneted  in  IBmgliOk  eonrts  mSi  nnder  fin^iah 
law.  In  the  fall  of  1892,  a  Bill,  H.  R.  9176,  was  introdnoed  into  tile 
62nd  Congress,  2nd  session,  which  became  known  by  the  name  of  Con- 
gressman Michael  D.  Harter,  of  Ohio.  As  a  matter  of  record,  however, 
the  bill  was  chiefly  pushed  by  Congressman  John  Lind>  of  Minnesota, 
Ifbo  bsOQght  aboot  its  |»assage  by  the  Hoose  on  December  15,  1892. 
As  it  passed  tiie  Honae,  tiie  Ml  oonsuMi  ol  aefen  sections:  the  first 
and  second  forbade  clauses  of  exoneration ;  the  i&srd  granted  certain 
exemptions  in  the  following  terms:  « 

^  Sectiim  3.  That  if  any  vessel  transporting  merdtandtte  or 
perty  between  ports  in  the  United  States  ol  America  and  foreign 

ports  shall,  on  starting  her  voyage,  be  in  all  respects  seawortiiy  and 
properly  manned,  equipped  and  supplied,  neither  the  vessel,  her 
owner  or  owners^  agent,  or  master  shall  become  or  be  held  responsible 
for  damage  or  loss  resulting  from  error  of  judgment  in  navigation  or 
in  tiie  manageniitttit  ol  said  vessel,  if  na.v%ated  witii  ordinary  skill 
and  care,  from  the  time  of  h^  leaving  h^  naiial  plaee  of  loading  on 
her  intended  voyage  until  her  arrival  at  the  usual  place  of  discharge 
at  her  port  of  delivery.** 

The  Idnrtii  reqniiod  masfcm  to  kam  bills  of  lading  showing  marks 
and  numbers;  the  fiftii  antiiorised  GoIleeteB  of  OnaloiaB  to  deny 
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■ MtViiMfii /or  1711^1*111%. 
to  any  immA  whoee  Mill  of  lading  (or  htk  of  theai)  yio- 
%bed  the  Act;  the  lixtli  saved  the  operation  of  the  "ii©**  and  *'ljini- 
lilioii    laws ;  and  the  last  declared  the  Act  effective  ai  of  September 
1,  1892.  This  Bill  was  then  sent  to  the  Senate. 

On  January  6th,  1893,  Mr.  Harter  pressed  the  rnaHtr  by  introducing 
«  rwolntion  oalling  m  tha  Seonlazy  of  State  for  ii^onnation  con- 
ilming  foreign  ahipping;  in  tiie  meantime,  aooocdiog  to  later  atate- 
/HHitB  made  in  the  House,  lengthy  debates  were  oceuring  in  the 
Benate  Committee  on  Commerce,  to  which  the  Bill  had  been  referred, 
and  witnesses  were  heard.  On  February  4,  the  Bill  was  reported  to 
the  Senate  with  many  amendments;  but  the  committee  report  was  not 
prinlid^^glliithe  souiee  of  the  vadoua  amendments  was  not  revealed. 
II  wm  italel  that  the  danae  ensepting  ahipuMl  of  U^e  animals  from 
Hit  opwation  of  the  Act  was  supplied  by  SsMte  Oeocge  0«  Veil,  Q< 
liliOiEri.  Senator  William  P.  Frye  of  Maine  who  preawited  the 
.fytftiiiitii  Bill  to  the  Senate,  emphasized  that  the  Bill  had  been 
tloadened  to  apply  to  all  bills  of  lading  in  domestic  as  well  as  in 
teeign  trade,  and  that  the  amendm^  had  made  the  bill  unani- 
moualy  aooeptable  to  all  interats,  iidnding  ahipowners  and  also 
underwriteia.  This  had  efafioiidy  bean  brought  about  by  the  now 
familiar  formula  of  Section  8  that  the  shipowner,  if  he  used  •*i«e 
diligence to  make  his  vessel  seaworthy  prior  to  commencing  the  voy- 
f'age  should  be  exonerated,  by  statute,  from  liability  for  "  faults  and 
eraofs  in  the  navigation  or  management  of  the  vessel,''  coupled  with 
the  indirect  profiaion  of  Seetion  1  to  the  efaei  that  shipowners  must 
be  liable  for  ''negligenoe,  fault  or  failure  in  proper  loading,  stowage, 
custody,  care  or  proper  delivery"  of  lawful  merchamdise  ooaunitted 
to  their  charge. 

The  Senate  passed  the  amended  Bill  on  February  4th;  and  it  was 
sent  to  the  House  in  its  amended  form.  The  House  took  it  up  on 
I%bruary  7th;  tiie  Senate  amendments  WW  presented  with  cordial 
approval  by  Mr.  land  and  Messrs/  Buchanan  of  New  Jersey,  Coombs 
of  Few  York,  and  Charles  (FNein  of  Pennsylvania;  and  tiie  House 
concurred  in  them  after  a  short  debate.  The  President  signed  it  on 
February  13,  1893,  and  it  became  law. 

The  constitutionality  of  the  Harter  Act  has  never  been  questioned 
on  the  many  occasions  when  it  has  been  before  the  Supreme  Court. 
mm&m  (im),  lil  U.  S.  469,  470;  Ifmwadd^  (1898),  171  U-  S. 
187,  lii;  78  Fed.  848.  It  seems  ob#MS  Hil  il  mmk  dsiife  its  crair 
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stitutional  authority  from  the  admiralty  clause,  because  it  applies  in 
domestic  commerce  to  transactions  which  are  not  interstate  but  merely 
maritime.  Sacmmento  Nav.  Co.  va,  8alz^  1927  A.  M.  C.  397,  273 
U.  S.  886. 

Hie  legend  is  that  the  fortunate  f <nmula  was  devised  by  Mr.  St^hen 
Loines  and  presented  by  Mr.  J.  Parker  Kirlin  who  w«Ji  Mr.  Harter 

persuaded  the  conferees  from  the  two  Houses  of  Congress  to  accept  it. 
There  is,  however,  no  official  record  of  the  conference  proceedings. 

The  Harter  Act,  which  applied  to  both  inward  and  outward  bills  of 
lading,  turned  out  to  be  fair  and  practical  in  operation.  The  courts 
have  declined  to  be  dogmatic  in  dining  ""due  diligenoe,''  judging 
each  case  on  its  merits  as  it  arose,  so  that  shipomen,  hemg  uncertain 
what  will  ultimately  be  held  to  be  "  due  diligence,"  are  sterongly  spur- 
red to  err  on  the  side  of  diligence.  After  a  decade  of  observation 
of  the  new  statute,  Australia  (1904),  and  New  Zealand  (1908) 
and  Canada  (1910)  presently  copied  it.  The  situation  in  England, 
where  much  fA  the  damags  litif^tion  natnrally  centered  because  of 
the  preponderant  marine  insurance  and  diip^iwnsng  interests^  did  not, 
however,  develop  in  a  manner  equally  satisfactory  to  the  owneis  ttud 
underwriters  of  cargo,  for  the  English  courts,  strong  in  the  tra^on 
of  freedom  of  contract,  construed  the  "  Harter  Act  clauses  "  which 
came  before  them  in  American  bills  of  lading,  as  merely  one  of  the 
clauses  of  the  voluntary  bill  of  lading  contract,  to  be  construed  with 
the  other  dauses  of  tiie  contract  which  w«e  frequently  contradictory. 

For  thirty  years  after  the  Harter  Act,  stesdardintm  and  uni- 
formity made  little  progress.  The  Lond«n  Confer^ice  of  the  later- 
national  Law  Association  of  1893  proposed  a  "  general  bill  of  lading 
which  was  also  spdcen  of  as  the  "  rules  of  affreightment."  This  fell 
still4M)m,  as  was  i»cognized  when  the  matter  was  next  discussed  at 
Oslo  in  1905.  Ommnaee  continued  to  move  under  a  wide  variety  of 
bills  of  lading  drawn  by  counsel  for  each  line  aoeording  to  the  views  of 
each  shipowner  or  charterer.  Cargo  owners,  bankers  and  underwrite 
were  annoyed  but  did  nothing. 

The  P.  &  I.  Clubs  prescribed  a  few  standard  clauses— as  for  example 
tiie  Jason  dause  after  1911— and  penalized  members  who  did  not  use 
such  dauses  when  they  sought  reimbursement  of  daims  paid  in  larger 
amounts  than  would  have  heoi  payidde  il  tiie  prescribed  clause  had 
been  used.  Beyond  this,  uniformity  was  not  promoted. 

In  1900  an  International  Conference  of  Underwriters  held  in  Paris 


liHfilrtt  to  oomplaiiils  ftbovl  the  unfair  wurldiip  of  the  iii|^igeiioe 
dftBie^  itlpllllllli  as  a  threat  the  possibility  of  refusing  any  but  the 
risks  meiitioiied  in  Section  3  of  the  Barter  Act,  and  passed  a  resolu- 
tion favoring  the  Harter  Act  formula.  When  the  International  Law 
Association  met  at  Gbristiania  (Oslo)  in  IdOd,  a  resolution  to  make 
dbirta  to  oontni  the  n^gUgenee  dause  wis  barely  defeated,  there 
tiehig  a  tb  wte;  ooiiaefiuii%  a  Inl  debate  was  had  at  BesUn  in  190®* 
Br.  F*  Sieveking  of  Bambnrg  and  Mr.  JnsMoe  WAsmm  of  London 
pEesented  papers  freely  admitting  the  useful  characteristics  of  the 
Harter  Act  but  expressing  the  opinion  that  it  would  not  do  in  Europe, 
where  complete  freedom  of  contract  was  better;  Justice  Walton 
Biisiffd  to  the  satiafaeloiy  wurking  of  several  standardized  bill  of 
fi^it^g  f Qtma  volnntarily  adi^pled  in  varioiii  tradei — ^the  Ctoiieral  Pro-* 
dnoe  Steamer  lixnn,  1885;  the  Grain  Steamer  Inm,  1886  (both  need 
in  Mediterranean,  Black  Sea  and  Baltic  trades)  and  the  New  York 
Produce  Exchange  form,  1883-1885-1889.  But  Mr.  H.  Eckstein,  a 
Hamburg  underwriter,  argued  strongjy  for  greater  uniformity  and 
lor  control  of  nogligenoe  rlaniww  j  the  roiott  ms  a  Tagoe  resolntlon 

In  1898,  Hie  €knnit6  Intemalional  Maritime  was  formed  lor  the 
pnrpoee  of  oondnding  the  work  of  the  IntomaHonal  Law  Association 
in  the  maritime  field  in  more  intimate  contract  with  shipowners,  ship- 
pers, underwriters  and  bankers  than  was  possible  under  the  general 
form  of  oiganiiation  of  the  Aisociation.  The  Gomit6  and  the  Asso- 
datioD  thaealler  ralheir  ignmed  the  matter  el  bills  el  ladini^  andf 
rati  tm,  tnned  their  stinn&n  to  Hie  nnifteatioii  ol  otiier  diaotie 
Mia  of  international  prifite  maritime  law — collision,  salvage,  liens 
ind  mortgages,  limitation  of  liability,  and  the  immunity  of  vessels 
owned  by  sovereigns.  In  1910  their  first  effort  in  these  directions  bore 
fmit  in  the  Salvage  Convention  and  the  Collision  Convention,  which 
were  nidely  adopt^llH  ^^and  1912.  The  Secretaiiat  of  the  Inter- 
national Maritime  Committee  "Piereiipon  a^ed  ^le  natioiiai  Msfitime 
IjBW  Aiiiiations  to  suggest  subjects  for  further  effort,  and  on  October 
18, 1912,  the  Maritime  Law  Association  of  the  United  States  adopted 
liie  li^owing  reaolntion,  on  motion  of  Mr.  Everett  F.  Wheeler : 

•ItaOl^fiD,  that  this  Association  respectfully  recommends  to  the 
Intemational  Maritime  Committee  the  consideration  of  the  subject  of 
iiliinational  remlation  of  fmtMu  bils  of  ladimc/' 
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This  appears- to  have  started  the  matter  up  again.  The  circular 
of  the  Intemational  Maritime  Committee  of  June  8,  1913,  indicates 
that  the  question  of  bills  of  lading  was  still  assimilated  to  the  project 
of  an  intemational  code  of  affreightment  intended  to  deal  with  char- 
ier parties.  The  two  mattm  wer^  hoirefer,  soon  separated. 

The  Cbeat  War,  ol  oouree,  halted  evNyfliing,  but  the  matter  was 
revived  with  great  energy  in  tiie  Britidi  Iknpire  soon  after  the  resto- 
ration of  peace. 

The  driving  force  at  that  time  was  the  demand  of  cargo  interests, 
expressed  in  1920  at  the  World  Shipping  Confeiwaee,  for  British 
legislation  to  limit  the  Jb!eedom  wMli  whicOi  shq>ownem  ooold  msert 
eioneraticti  eg  n^fi^^enee  daases  in  oeean  Inlls  of  lading.  The  result 
of  this  agitation  :was  a  general  agreement  that  the  principles  of  the 
American  Harter  Act  of  1893  were  fair.  These  principles  were  then 
already  law  in  Canada,  Australia,  New  Zealand  and,  apparently, 
Morocco.  A  bargain  was  struck  in  February,  1921,  at  a  ww^n  meet- 
ing in  London,  to  pot  the  Harta  Act  pimdple  into  elfoet  generaUy, 
and  the  aid  ol Hie  Inleinatlcmal  Law  AssoeiaitoL  was  seenred.. 

in  May,  1921,  tiie  IT.  S.  Chamber  of  Conmierce  appointed  a  com- 
mittee to  draft  an  ocean  bill  of  lading  for  the  June  meeting  of  the 
Intemational  Chamber  of  Commerce,  and  meetings  were  held  in  New 
York  attended  by  cargo  underwriters. 

At  the  meeting  of  the  Maritime  Law  Oommittee  in  London  on 
May  17th  to  SOth,  1981,  a  smaU  drsftmg  Ccnnmitfeee  was  formed  eon- 
sisting  d  repressntstives  of  eargo  owners,  bankers,  "underwriters,  and 
of  British  and  Continental  shipping  .interests.  The  draft  was  ready 
about  the  middle  of  June,  and  in  the  following  two  months  ^^^^ 
thousand  copies  were  circulated  in  Great  Britain  and  the  DominiOTB 
on  the  Continent  of  Europe,  and  in  the  United  States  of  Ajnerica. 

At  a  mseting  of  the  Intemational  CSiamber  of  Amimefoe,  which 
was  held  in  Ixmdon  on  2rth  June,  1921,  the  draft  was  well  received. 
A  Bill  of  Lading  Conmiittee  was  formed  consisting  of  representatives 
of  Great  Britain,  France,  Italy,  Holland,  Belgium,  Norway,  Sweden 
and  Denmark,  under  the  Chairmanship  of  Mr.  Charles  S.  Hai^it,  of 
New  York,  and  Mr.  Haight  penomdly  travelled  om  the  Continent  to 
diseoss  the  draft  with  the  vartons  iMppmg  iirimsts  and  later  did  the 
same  in  the  United  States. 

Ho  efforts  were  spared  to  bring  the  draft  Rules  to  the  notice  of  all 
interested  parties,  and  to  invite  all  of  them  to  express  their  views 
thereon  and  to  attend  the  Hague  Conlermce  in  ordor  to  disonss  the 
issues* 
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All  the  interests  concerned  were  invited  to  study  and  criticise  the 
draft,  and  to  send  their  representatiyes  to  the  Hague  in  September, 
1981. 

IBbwHiI^  Hie  TttooiiB  Ligatiiiis,  Ckmsnktes,  Hig)i  GomnilKianeis 
and  AgenlihOeiieral,  and  Hie  pxinci|ial  diaiid^  of  Commeroe  oopte 
imre  dfcnlaled  among  the  shipping  and  cargo  interests  in  tiie  Arg^- 
tine  Kepublic,  Belgium,  Brazil,  Denmark,  Finland,  France,  Greece, 
Italy,  Japan,  Mexico,  The  Netherlands,  Norway,  Portugal,  Spain, 
United  States  of  America,  Venezuela,  and  the  Dominions  of  Aus- 
tniM%  Oanada,  Soalh  Africa  and  Kewiynndland* 

Im  iiie  meantiiii^y  the  OmaM  IfaritlM  Interaatikmal  met  at  Ant- 
mtp  m  July  28-SO,  1921,  and  Meifei  many  reports  irhat  -mm 
called  exonerating  clauses  in  bills  of  lading."  No  American  at- 
tsiided  that  meeting,  the  first  since  the  war. 

At  the  Hague  Gonference,  in  September,  1921,  the  Maritime  Law 
Omunillee  met  in  a  separate  session  under  the  chairmanship  of  its 
TmMm%  tlo  Bif^t  Homiimlilo  Br  Mmaxj  Boko.  A  pMliminaxj 
liweting  of  the  mtllM  the  Commitlee  wis  held  ^  day  prefiiMis 
li  the  Conference  in  order  to  fix  thei  ptooedure  and  the  program  of 
Hitk,  and  a  series  of  sittings  which  extended  over  four  days  was  de- 
moted to  the  discussion  and  amendment  of  the  draft,  while  its  ultimate 
§mm  wm  unanimously  agreed. 

!ihe  lesultfng  text  hecanie  knoim  as  tbe  HagUiS  Bules,  19tl;  it  was 
Hitended  that  iiieie  EoleB  vonli  he  voluntarily  incorporated  la  MQi  ol 
lading  by  reference,  in  the  same  manner  as  the  ireil^known  York- 
Alltwerp  Hules  of  general  average  which  had  been  in  satisfactory  use 
iilise  1860. 

1%e  voluntary  principle  of  the  1921  Ebigue  Bules  was  promptly  and 
vigwoutly  assailed  by  groups  of  shippers,  under  the  leadenhip  of  the 
Com  Trade  (wMeh  vmoed  41  ohjections  to  the  Soles),  and  a  vwHable 
food  of  public  and  private  pamphlets  inundated  the  shipping  com- 
munity. It  was  decided  to  meet  these  objections  by  re-casting  the 
Bules  in  legislative  form.  At  this  point  the  advice  of  persons 
esperienced  in  tili  workings  of  the  Harter  Act  was  desired,  and  it  was 
atfang^  that  Honovable  Charles  M.  Houi^^  ¥]iited  States  Circuit 
Judge,  Second  Cinsoit  (Wm  Tork),  and  at  that  time  IMd^t  of 
the  Maritime  Law  Association  of  the  United  States,  and  Norman 
Beecher,  Esq.,  of  New  York,  at  that  time  admiralty  counsel,  of  the 
Bhipping  Board  in  Washington,  should  attend  the  13th  Confer- 
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aim  of  tiie  laieiiiational  Mantinie  Committee  at  London,  on  October 
9th-llth,  1922. 

A  strong  American  delegation,  consisting  of  Kussell  H.  Loines, 
William  A.  Thompson,  Jr.,  George  S.  Dearborn,  J.  Parker  Kirlin, 
William  Francis  Gihbs,  Charlea  &  Ha^  and  ikaest  Qlover  went  to 
London  in  thii  oomieetion.  ^ 

Tb»  Hague  text  of  1921  was  revised,  unanimously  approved,  and  re- 
ferred to  the  Belgian  Government  for  diplomatic  consideration. 

Immediately  after  the  London  meeting.  Judge  Hough  and  Mr. 
Beecher  attended  the  Fifth  International  Diplomatic  C<mference  on 
Maritime  Law,  held  at  Brussels,  Ootober  17th  to  2eth,  1922,  aa  dele* 
gates  for  the  United  Stetes,  i^pointed  by  the  Stete  Department.  The 
Bdgiaa  Qofemraent  sulH&ittod  to  the  Conference  the  Draft  Con- 
vention for  the  Unification  of  Certain  Kules  Eelating  to  Bills  of 
Lading,  which  had  been  unanimously  agreed  to  at  the  meeting  of  the 
International  Law  Association  at  the  Hague  (1921),  at  the  Inter- 
national Shipping  Conference  in  London  (1922),  and  at  the  Thi»u 
teenth  Confmnee  of  iJie  Bitemelioiial  Maiitiaie  Oommitlee  at 
London  (1922).  Judge  Hough  presided  over  tiie  sessions  at  which 
the  text  was  considered  article  by  article  on  October  19th,  20th,  21st 
and  23rd.  The  Conference  then  resolved  itself  into  a  series  of  sub- 
committees to  revise  and  perfect  the  various  texts.  On  October  26th, 
a  final  session  was  held  at  which  the  Bill  of  Ladmg  Convention  text 
was  aeo^ted,  and  sign^  fw  the  United  State  hy  Judge  Houoh  and 
Mf  •  Beecher  as  delegates.  » 

In  1928,  the  subcommittee  on  texts  ^et  again  at  Brussels  and  Mr. 
Beecher  again  attended  as  delegate  for  the  United  States.  The  Bill 
of  Lading  text  was  considered  on  October  7th  and  8th  and  was 
modified  in  various  minor  respects. 

The  text  as  so  mdified  in  1923  was  aubmitted  to  the  1^  Inter- 
national  Conference  on  Hari^me  Law  reeonfened  at  Brussels  on 
August  26, 1924^  and  was  tiien  signed  in  behalf  of  the  United  States 
by  the  American  Minister  to  Belgium,  Mr.  William  Phillips,  on  in- 
structions of  the  Secretary  of  State,  Hon.  Charles  Evans  Hughes. 
The  British  authorities  promptly  set  to  work  and  within  two  years 
put  the  Eules  into  effect  as  I^pslation  in  the  greats  part  of  the 
British  Empiie.  But  other  countriea  did  net  ze^ofid  so  foiddy. 

In  1988,  Mr.  Ckorge  W.  Sdmonchi  of  Pennsylvania  introduced 
H.R.  14116,  a  bill  to  give  effect  to  the  Kules;  and  the  House  Com- 
mittee on  Merchant  Marine  held  a  hearing.   Senator  Kenneth  B* 


If  eKelkr  of  Tenneiflee,  as  mmitlipieoe  <xf  Hie  oppodtioii^  inixodiieed 
8^  41?  m  Bee.  6,  to  amend  the  Barter  Act  so  as  to  eUminate 
the  rule  of  "  due  diligence  and  reqtiire  shipowners  to  warrant  the 
seaworthiness  of  their  ships  at  all  times;  hut  made  no  progress.  In 
192%  Mr.  fidmoiidB  le-introdiioed  hk  Mil  as  H.  B.  11447^  and,  after  a 
lMfiiig»  xe-inirocliioed  it  in  mMmded  lonn  as  H.B.  18889  and  it  was 
MwmMy  leforted  to  the  Hooaey  Init  nol  bioii|^  to  a  yote  beloie 
adjournment.  In  April,  1926,  The  National  Industrial  Traffic  League 
iled  with  the  State  Department  a  brief  expressing  its  vigorous  oppo- 
sition to  the  Convention.  In  1927,  Senator  Borah  introduced  the 
same  hill  (S.  1296),  and  the  struggle  shifted  from  the  House,  where 
fvogreia  litd  been  steadily  Mocked  by  the  GMcago  Faeken  wbo  be* 
lieTed  that  they  were  better  off  nnder  the  Harter  Act  and  stall  miiaei 
the  hope  of  modifying  that  Act  drastically  in  their  favor  by  reviving 
the  McKellar  Bill.  The  pressure  for  and  against  passage  of  the 
Senate  Bill  was  great  at  that  time.  On  February  26,  1927  President 
Goolidge,  apparently  thinking  the  time  ripe  for  action  on  both  the 
BiU  and  the  Ginmntion,  tent  iie  Convention  to  the  ler  its 

anfice  aso  'Omiienty  aooonipaniea  oy  a  .jie|Kirt,  JBSxeeuuve  ovfn 
Congress,  Second  Session.  The  Senate  Committee  on  Foreign  Bela- 
Mons  removed  the  seal  of  secrecy  usually  imposed  on  pending  treaty 
matters,  and  held  a  hearing  on  December  22,  1927,  at  which  many 
IMUrties  appeared;  the  result  was  inconclusive.  The  Shipping  Board 
hdd  a  hiiiii^iig  on  Jannaiy  26,  1928,  and  again  tiie  vendi  was  not 
eondnslve.  As  kgiaktiTe  progress  was  eontinnaUy  Btapped.  in  one 
irty  or  another,  interest  in  the  whole  matter  cooled.  Annually  there- 
after Mr.  White  of  Maine  re-introduced  the  Bill,  as  H.  E.  12208  in 
1928,  H.  B.  3830  in  1929,  and,  after  his  election  to  the  Senate,  as 
S.  482  in  1931;  but  none  of  these  was  bron|^t  to  hearing,  much  less 
to  the  stage  of  &  r<^pocl':fi' s  vote. 

M  Itau,  pogiess  In  tho  natter  bamg  at  a  standstH  iiia  tn  the 
views  of  varlons  Important  American  sMpping  interests  that  the 
Convention  text  required  clarification  on  several  points,  the  Chamber 
of  Commerce  of  the  United  States  called  a  meeting  of  all  interested 
parties  in  Washington.  The  invitation  was  widely  extended  and  the 
meeting  was  wtM.  attended  by  representatives  of  all  interests  eiieept 

ieven  dari^fing  amenimenia  were  agreed  npon  as  of  essential  im- 
portance, and  written  into  the  Bill.  Bnt  only  six  of  them  made  any 
changes  in  tbaJUifae  Boles  texts;  the  seventh  "  amendment merely 
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restmd  the  "  three  days*  notice  **  danse  whidi  had  inadvertently  been 
<kll^tted  from  the  print  of  the  Bill.  These  six  American  amendments 
have  all  been  incorporated  in  the  Act,  and  their  character  is  discussed 
hereinafter.  The  Chamber  of  Commerce  proceedings  were  printed 
in  March,  1931,  under  the  title  "  Uniform  Ocean  Bills  of  Lading,'' 
and  were  presoited  to  the  ChanOi^s  Hineteentli  Annual  Meeting  at 
AHantic  Ci^  In  April,  1981,  and  af^roved.  Thereafter  the  Chamber 
ol  Commerce  of  the  United  States  consistently  gave  its  powerful  sup- 
port to  this  legislation,  but  the  emergencies  resulting  from  the  de- 
pression prevented  progress  in  Congress. 

Meanwhile  British  resentment  was  rising,  and  in  1932  the  Briti8i|| 
Chamber  of  Shipping  aetnally  oonaidmd  a  moraaent  to  repeal  the 
British  Act  because  of  the  refosal  of  other  conntnes  to  honor  their 
signatmes  to  t^  Cmventicm. 

The  Supreme  Court  decision  of  the  Isis  case,  late  in  1933,  reversing 
the  courts  below,  laid  down  the  burdensome  rule  that  the  shipoimer 
must  either  produce  a  vessel  actually  seaworthy,  <»  eke  prove  tiiat 
his  servants  had  used  doe  diligenoe  m  M  rupeeU  as  a  condition 
pieoedflnt  to  secnring  the  Hartor  Act  ^roneration  from  errors  in 
management  and  faults  of  navigation.  It  soon  became  evident  that 
this  rule  was  extending  the  cost  of  investigation  and  scope  of  testi- 
mony beyond  anything  previously  experienced.  It  became  essential  to 
correct  this  excessive  burden. 

The  final  successful  effort  began  on  Janmoy  17, 1935,  afto  Soiator 
White  had  iniiodiioed  &  1152,  rabodying  ilie  text  agreed  upon  in 
1939.  The  Tmign  Bdationa  Commitee  then  took  up  Executive  B 
of  1927  as  unfinished  business  and  in  March,  1935,  brought  in  a 
report  favorable  to  the  Convention,  presented  by  Senator  Elbert  D. 
Thomas  of  Utah;  on  April  1,  the  Senate  gave  its  advice  and  con- 
sent to  ratification  and  sent  the  Conwitimi  to  tiie  Secre^oy  <d  State. 
A  brief  but  vid«^  stonn  was  raised  by  partks  who  held  the  view  that 
l^gislatiim  should  precede  ratification;  but  this  only  served  to  direct 
attention  to  the  fact  that  there  was  no  further  opposition  to  legislation. 
The  State  Department  accordingly  held  the  Convention  to  give  time 
for  legislation.  Steps  were  immediately  taken  to  bring  Senator 
White's  bill  to  a  hearing,  rep<fft  and  vote.  On  May  10,  1936,  tiie 
Senate  Ooramittoe  on  Cottmeroa,  wilk  Senator  Copland  presiding, 
hdd  a  hearing  on  S.  1162,  and  it  appeared  that  opposition  had  ceased! 

On  May  23tii,  the  Committee  on  Commerce  brought  in  a  favorable 
report.  No.  742,  to  the  Senate;  on  June  9,  passage  was  blocked  by  an 
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unexplained  objection  from  Senator  McKellar,  who  canHmied  to  refied 
liie  fbinieT  opposition  which  had  ceased.  On  August  16,  1935,  the 
§mmt»  passed  the  bill  on  the  Consent  Calendar^  without  a  record  vote 
mi  Bent  it  t»  l|t  House  of  EepresentatiTes. 

On  Jamitfj  WM,  Moose  Ckxmmiltet  on  Iteduml  Manao 
tad  li8li«fi€%  viii  Ooiigfeesiiiaii  Blani  pesidiiigy  held  a  hearing  on 

%3M,  and  on  March  2Z,  brought  in  a  favorable  report/ No.  8S18» 
recommending  one  typographical  amendment  in  Section  13.  It  ap- 
peaiced  that  the  Senate^  in  defining  the  term  "United  States,''  had 
iiiisted  that  "the  term  United  States  imduded  its  districts,  terri- 
tMiii  and  {MMMiaiiini.''  The  amendinent  was  mmly  to  put  the  Terb 
la  ilii  peeent  lease,  so  as  to  pcovide  ilwfe  ^  Hie  ienn  United  Stefces 
mmlmd$s  its  districts^  territories  and  possessions.^  On  April  6,  iiie 
House  of  Kepresentatives  passed  the  bill  on  the  Consent  Calendaf 
without  a  record  vote,  with  the  single  amendment  mentioned,  and 
seat  the  bill  back  to  the  Senate  for  its  concurrence  in  respect  of  the 
aaiiadmaii  On  Apti  7,  the  Senate  cononned  in  the  amendment 
and  tile  bil  was  thefenpoif  ii%  engrossed  and  iittt  to  tlM  PieeideDt. 

On  Apri  li,  1936,  President  Booserdt  signed  both  the  bill  and  the 
Convention.  The  bill  thereby  became  law,  and  became  effective,  in 
accordance  with  its  terms,  on  July  15,  1936. 

The  Genvention  was  retained  by  the  President  to  the  Senate  on 
April  i«  IWI,  in  order  to  have  the  Senate  concur  in  an  "  Understand- 
^  llal  II  Hieie  ahonld  be  any  diteigettoe  hgip^m  |^  ol  the 
Omivenlion  and  the  text  of  the  Act,  the  text  of  the  Act  Aendd  con* 
troL  The  Senate  advised  and  consented  to  ratification  with  this 
understanding  on  May  6,  1937;  President  Roosevelt  signed  the  Con- 
lention  again  on  May  26, 1937 ;  and  Mr.  Hugh  Gibson,  the  American 
Miaisler  to  Bci^^iiiai,  d^iMiailed  the  ratifiicatioB  with  the  Belgian 
liofeninient  at  Bmasels  on  Jane  8%  1987.  !llie  Oonfcalioii  eoaie^ 
^entiy  beeame  effective,  as  r^iards  the  United  States,  six  m<Hiths 
thereafter,  on  December  29,  1937,  which  fact  was  proclaimed  by  the 
Piwident  on  November  6,  1937. 


COMMENTARY- 


Qener4d  Fwrpo9$  of  ihe  IkHu,  ike  C&twmUkm,  and  i&e  Acts. 

The  Hague  Boles  of  1921,  the  Brussels  Convention  of  1922-1924, 
and  the  various  statutes  known  as  the  Carriage  of  Goods  by  Sea  Acts, 
have  as  their  general  purpose  the  unification  or  standardization  of  the 
principal  provisions  of  ocean  bills  of  lading,  "from  tackle  to  tackle/' 
The  standardization  extends  to  every  clause  tmtmni^g  whksk  agree* 
ment  has  been  possible;  and  tiie  lesolt  is  tliat  a  ^Hague  Boles''  bill 
of  lading  consists  of  the  standardized  clauses,  plus  such  unstandard- 
ized  clauses  as  are  suited  to  the  trade.  The  original  intention  in  1921 
was  to  present  a  limited  set  of  agreed  clauses  for  voluntary  inclusion 
in  bills  of  lading,  as  Institute  Clauses  are  endorsed  in  policies,  or  iis 
the  York- Antwerp  General  Average  rales  are  inoorpoiated  by  zefeience 
in  bills  of  lading;  had  that  mtention  prevailed,  the  Hague  Boles 
daoaes  and  ilie  nnstandardized  daoses  would  have  to  be  construed 
together.  The  Hague  Rules  clauses  have,  however,  been  given  legal 
effect  both  as  a  multilateral  Convention  or  treaty,  and  as  national 
legislation;  consequentiy  the  standardized  Hague  Bales  clauses  ai^ 
paramount  and  wherever  applicable  most  over-nde  every  flmt<IH-iM 
daose  which  may  be  added  to  the  bOl  of  ladmg.  Added  and  on- 
standaxdiaed  dmiaes  whkst  do  not  conlict  directly  with  any  provision 
of  the  Ocmvention  and  the  Acts  will  be  given  full  force  and  effect  as 
agreed  contract  clauses,  construed  on»the  ordinary  principles  applicable 
to  contracts ;  but  added  clauses  which  are  in  the  nature  of  exceptions 
against  liability  for  fault  or  neglect  are  only  vaUd  if  the  canwr  can 
bear  the  boiden  id  proving  that  neither  the  aetoal  faalt  or  privity  id 
the  carrier  nor  the  hxJt  or  neglect  of  the  agents  or  servants  of  the 
carrier  contributed  to  ihe  loss  or  damage.  Section  4  (2)  (q). 

Texts. 

The  only  official  text  of  the  Convention  is  the  text  in  the  Fmeh 
language  of  which  the  Belgian  government  is  the  costodian.  This 
text  has  been  translated  into  Bngliah  at  least  three  times  ;  and  the 
tranahitimis,  as  might  be  expected,  diverge  slightly  in  the  choice  of 
words  and  tenses.  The  earliest  translation  was  prepared  by  the 
Brussels  Conference  itself  in  1922,  and  was  acquiesced  in,  if  not 
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whXtf  mpptoyed,  hj  mek  amtliixrities  as  Sir  Henry  Buke^  piesident  of 
the  British  Maritime  Law  Oommittee,  and  Judge  Charles  M.  Hough 
of  the  United  States  Circuit  Court  of  Appeals,  Second  Circuit  and 
pxeaident  of  the  Maritime  Law  Association  of  the  United  States.  The 
Utead  irmshiwn  was  made  hy  the  British  goyemment  for  the  me  ol 
Buciiament  in  this  text  was  aetnaUy  gifon  the  foiee  of  law  In 
Ctieat  Britain  enacted  as  the  Sciiediile  to  the  Britiili 

Carriage  of  Ckiods  hy  Sea  Act,  1924,  and  its  identical  phraseology  has 
subsequently  been  giren  force  of  law  in  every  part  of  the  British 
Empire  and  Commonwealth  of  Nations,  fronting  on  any  sea,  with  the 
exception  <)4ybw  Zealand,  the  Union  of  South  Africa,  and  the  Irish 
Brae  State.^  %e  Britkh  translation  is  printed  in  this  ydliUDe  begin- 
ing  at  page  31^  being  the  Sdbedule  of  the  Canadiaii  Act;  it  is  slso 
fbuad  at  1984  Amflrican  Ifaritime  Cases  1988,  and  in  Poob  on  OJIm^ 
ier  Parties,  2nd  edition,  page  309.  The  third  translation  was  made 
by  the  American  State  Department  in  1927  for  the  use  of  the 
Senate  in  advising  upon  and  consenting  to  ratification  of  the  Con- 
wntioii;  it  is  printed  in  this  ydnme  facing  the  o£Bcial  French  text, 
beginning  at  page  48.  A  French  translati<m  of  the  American  Act  ol 
^^"HliS^  will  be  lonnd  at  84  Dor :  Mwm  de  Brmi  Mmti§m9  €fm§mi  899. 

'''' villll  I  III  I  ' 

BmmFrMmm  8m§§99Mhfik»Ntm  Lam. 

Some  of  the  puzzling  situations  resulting  from  the  Convention  and 
^  ^fSir^  ^  aceordaBoe  with  it  may  be  briefly  stated  aa  the 
lollowing: 

Is  it  valid  to  agree  that  a  charterer  who  takes  a  bill  of  lading  shall 
load  or  di|Mih|urge  his  cargo  at  his  own  risk  and  expense  ? 

What  is  the  status  of  arbitration  agreements? 

w  mnuii  0I  the  Mil  of  ladinff  remains  effective  alter  a  defiaiioii? 
■m^  Wliat  is  the  positiim  i^m  goods  are  tiaiia-^^ 

What  is  the  shipper's  ri|^  to  demand  a  hill  ol  lading? 

WliBt  is  the  sancHon  or  penalty  lor  laiMng  to  insert  the  danse 
piramonnt? 

What  is  the  status  of  exceptions  nnder  Section  4  Subsection  (2) 

'   ""'Ml  ■  ™  ■  IliiiB  '  ■ '' 

"illlllllill^l  iliilill^H  ' 

"  '4111"'!'''''"     ■  '■  "'i  IJlilliPII'' '"" 

*  flMI  Blltt  do  not  seem  to  prevail  in  the  foHowing  places  possessing  sea- 
ports wliicit  are,  in  one  form  or  another,  associated  with  Britain :  Egypt,  Iraq, 
Ireland,  Malta,  New  Hebrides,  New  Zealand,  Samoa,  Shanghai,  TogoUmd, 
Wii-hai-wei,  |pB  «f  Sooth  Africa,  Southwwt  Africa,  New  ChiiBaa.  ^ 


Oofiifiisfitorj[f. 
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What  is  the  seope  of  the  shipper's  exception  clause? 
Are  demurrage  agreements  valid? 
What  law  now  applies  to  deck  cargoes  ? 

When  two  slightly  different  Acts  or  versions  of  the  Convention  may 
be  applied  to  a  case— as  the  law  of  the  plaoe  of  shipment  m  the  law  of 
the  place  of  destination — which  Act  shall  prevail? 

Are  lii  BwmrgmMtm  JMmeen  lis  Tm^  af  iU  Jt$k  amd  ihe  Test  0/ 
ike  CanvmtiKm  of  any  Material  Ooruequencef 
The  American  Act  adds  six  provisos  to  the  Convention  text.  It 
abandons  the  gold  clause — Article  IX.  Furthermore,  it  differs  from 
the  British  (or  second)  translation  in  semal  miim  partieidarsy  no 
one  of  which  is  thought  to  be  significsnt  In  explanation  of  the 
American  textual  changes  and  additions,  the  JJ,  S.  State  Department 
issued  a  memorandum,  which  is  reproduced  at  the  end  of  the 
Commentary.  ^ 

The  first  phrase  of  Article  III,  Section  2  of  the  Convention  and  the 
British  Schedule  reads :  Subject  to  the  proviiiom  af  ArUeU  /F,  Theie 
is  no  Congressional  explanation  lor  iiie  omission  of  tibese  words. 
Artide  IT  (II.  S.  Sedi(m  4)  slates  the  rights  and  immunities  of  the 
parties.  The  ordinary  canons  of  statutory  construction  would  require 
the  Act  to  be  read  and  construed  together,  as  a  whole ;  so  construed, 
the  "  responsibilities  and  liabilities  "  stated  in  Section  3  are  necessarily 
qualified  by  the  "  rights  and  immunities  "  stated  in  Section  4.  The 
deliberate  excision  ol  the  phrase  mif^  indeed  be  though  to  argue  a 
GoDgxessioiial  intentiim  to  malce  some  s^aificant  alterati<m  in  the 
scheme  of  the  Bules.  Bnt  the  only  possible  result  of  such  an  altera- 
tion would  necessarily  be  the  total  abnegation  of  Section  4,  which 
Congress  enacted,  and  to  which  due  meaning  must  be  assigned.  If 
Section  3  (2)  is  read  without  reference  to  Section  4,  the  earner  must 
properly  and  carefully  load,  handle,  stow,  canj>  Iceep,  caze  lor  and 
dischaige  ^ke  goods  carried,''  wittiOBt  baiefit  of  any  of  the  exceptions 
deliberately  enacted  by  Congress  in  Section  4;  Section  3  (2)  as  a  bare 
fiat  makes  the  carrier  the  insurer  of  the  safe  delivery  of  the  goods. 
Nothing  in  the  record  of  hearings,  nor  in  the  reports,  indicates  that 
Congress  had  any  such  intention.  It  seems  safe  to  say  that  the  omis- 
sion of  the  opening  phrase  was  an  act  of  revision  of  driullaniansliip, 
witbont  any  significance  in  the  interpretation  <^  tilie  Act  as  a  whole. 

The  Canadian  Aet  abandmis  the  gold  clause;  its  Schedule  is  o&er^ 
wise  ^e  same  as  the  Schedule  of  the  British  Act  of  1924;  see  the  note 
concerning  the  Canadian  Act,  post. 


flitt  Schedul#ii%e  Newfoundland  Act  is  like  the  Schedule  of  the 
Ouiadiaii  Act,  except  that  it  retains  the  gold  clause. 

Inasmucli  as  sixteen  yean^  iaq>erience  under  the  British  Act  has 
faiied  to  feteal  or  siggMi  any  aigniicaiit  difeigenoe  between  tiie 
Sciiidbile  nf  Hiat  Jyel  and  Hie  OoBmalkm,  it  weoid  appear  to  be  piopev 
to  oondnde  that  ^  diffeienoea  between  the  fint  (BmaielB)  trandation 
Mo  English  and  the  second  (Parliamentary)  translation  are  of  no 
legal  importanoeu  Should  it  be  developed  hereafter  that  a  significant 
difference  does  exists  the  resulting  situation  would  affect  the  British, 
'Tiii'jl^iy^  Anstralfani  Oanadian  —Mi-  Mewlkiiindland  A/Am  and  all  t^ 
Biitidi  Doimiial  Oeniage  of  Ckioii  by  'Sea  Ofiinanoe%  and  'would  'not 
bO'  fieeidilut  to  'Hie  Act* 

Ja 

The  Aot  containa  two  groa|Mi  of  definitions;  the  first.  In  Section  1, 
defines  oamer,  mmimei  0/  eamofe,  ffooii,  Mp,  and  emrriag$  of  gooii 
in  lie  langnage  of  tlie  Gonfention;  tiM  seoond,  in  Seelioii  18,  defines 
ilFiicfeil  fialet  and  fwrmgm  trade,  words  not  defined  in  the  ConTention. 

In  addition,  the  bill  of  lading  may  freely  contain  such  further 
definitions  as  may  be  desired,  so  long  as  the  effect  of  the  Act  is  not 
tiiefiliy  altiied  in  lafor  of  the  oanler  or  against  the  interest  of  the 
sliipiwr. 

liHis  lie  uilomi  Morlii  Aiantk  bH  of  lading,  dnnse  8,  defines 
ihe  foUoiliig  ezpresskms:  Mp,  earner,  Mpper,  eonsignm,  and 
dloff 09.  See  page  82. 

The  definition  of  the  expression  •'carriage  of  goods,**  defined  in 
Seetion  1  (e),  has  occasioned  some  oontroYersy;  it  seems  to  be  settled 
tlat  Hie  tcm  oof ers  the  period  ittm  tlie  moment  when  the  di^s 
laiUe  is  booked  onto  llie  cargo  lor  loadlii^ 

ship's  tacMe  is  nnhooked  in  the  process  of  discharging.  Tlie  ^iewi 
that  the  Rules  cover  from  the  last  resting-place  in  warehouse  or  oft 
pier  to  the  first  resting-place  after  discharge,  or  from  ship's  rail  to 
sMp's  rail,  or  from  deck  to  deck,  have  been  discarded.  It  would  of 
course  have  been  mote  satiaiactofy  if  the  expression  ^  tackle  to  tackle  ** 
liad  actnally  be^  used  in  the  Boles.  It  is  settled  law  that  eanipr 
mty  terminate  its  carrier  liability  at  the  end  of  the  ship's  tadcli. 
Smiih  m  BriHain,  1903  (SDNY),  123  Fed.  in ;  Portuguese  Prince, 
1913  (SDNY),  209  Fed.  996;  C.  Lopez  y  Lopez,  1927  A.  M.  C.  275, 
tia  N.  Y.  A.     116©;  Bamk  of  Calif omm  ¥8.  /.  M.  M.  Co.  (2GCA), 
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1933  A.  M.  C.  719;  64  F.(2d)  97,  certiorari  denied.  Grain  handled 
in  bulk  at  elevators  appears  to  be  considered  as  loaded  on  the  ship 
when  it  emeiges  fxom  the  spoat  into  the  hM;  and  as  disdiarged 
wken  it  passes  np  iiie  soetlon  pipes  and  beyond  ^  control  of  the 
ship,  at  wldeii  moment  the  possessory  lien  is  usually  lost.  The  same 
is  probably  true  of  other  commodities  handled  in  bulk  by  automatic 
loading  and  discharging  machinery.  See  the  R.  G.  Winslow  (1860) 
Fed.  Cas.  Now  11,736  (D.  Wis.) ;  SxmxBms  on  AdrnwaUn,  (1939) 
p.  492. 

LiffkUrage  is  disCTssed  heteinaftor« 

file  term  ^United  States'*  indnctes  the  Canal  Zone  at  Panama, 
Alaska,  Hawaii,  Midway,  Wake,  Guam,  the  Philippines  (until  the 
Philippine  legislature  shall  enact  a  law  to  the  contrary),  American 
Samoa,  Puerto  Kico,  the  Virgin  Islands.  Commaice  between  al 
of  these  places  is  domestic  and  not  for^gn  oommere^  and  hence  Js 
not  goreraed  by  the  GonmiMoii  nor  by  Hie  Ae^  miless  tlie  carrier 
optioDally  issnes  a  bill  of  lading  agreeing  to  adopt  the  -pTOwmmm  of 
the  Act. 

The  Philippine  legislature,  far  from  availing  itself  of  this  oppor- 
tunity to  avoid  the  effect  of  the  Act,  has  adopted  an  Act  expressly 
accepting  the  Carriage  of  Goods  by  Sea  Act  as  tibe  law  of  the  Philip- 
pm  Jatonda  lor  teeign  trade.  1%e  text  of  tibe  Philippine  Ad 
appears  in  A^pendlz  F. 

To  Whai  BiUe  of  Lading  Do  the  AcU  Apply? 
The  U.  S.  Act  of  1936.  « 

Theopenii|gplira8eeDael8*'1liate¥ay  bin  of  lading  *  *  by  sea  to 
or  from  ports  ol  the  Fnited  States,  m  foreign  trade  shall  have  effect 
subject  to  the  provisions  of  this  Act.*'  Section  13  provides  that  "  this 
Act  shall  apply  to  all  contracts  for  carriage  of  goods  by  sea  to  or 
from  ports  of  the  United  States  in  f orugn  tiade.''  The  two  pro- 
visimis  mean  the  same  tiling. 

The  CkmTentlon,  Artlele  10,  is  a  promise  tiiat  each  High  0cm- 
tracting  Party  w§l  apply  the  Ccmv^tkm  to  every  (ocean)  bill  of 
lading  issued  within  its  territory.  The  Additional  Protocol  (para- 
graph 2)  permits  any  Party,  upon  ratifying,  to  reserve  its  coasting 
trade.  The  United  States,  in  depositing  its  ratification,  did  not 
ezpresdy  reeerre  its  coasting  trade;  birt  it  did  state  ik  ^nndenland- 
ing"  tiwt  tim  Aot  d  itSS  riManld  be  foiamonft  to  tiie  Oomntion  1 


vWtn/tnVmmmWi 


the  two  should  conflict.  The  Act  of  1936,  Section  13,  provides  that 
the  Act  shall  not  apply  to  American  domestic  trades  unless  by  agree- 
inent  of  carrier  and  shipper.  The  "  understanding  by  an  obvious  but 
indirect  method,  thus  umpiily  accomplishes  the  same  result  that 
wmM  hme  heen  seeimd  %  ft  diiecfe  foserrfttlim  of  the  eoftstal  and 
imneilic  trades.  It  may  be  noted  that  AmezilllinNtoiaa  and  inter- 

||f  "';;:|il||||iB!f||ii»iii:!|niiiiiii ■!-   ^  . 

ciMilil  liiMs  of  lading  may  he,  and  nsnally  are,  negotiable ;  wheieas  if 
the  American  coastwise  trade  had  been  reserved  by  the  method  of 
electing  to  make  use  of  the  protocol,  coastwise  cargoes  would  be 
'^special  cargoes^'  under  Section  6  and  negotiable  bills  of  lading 
wiiiMnot  be  poisiMe.  This  threatened  inciMYenienee  has  thns  been 

Th§  27.  8.  Act  of  1916  (Pomerene  Act)  applies  to  all  outward  bills 
if  ladings  Section  1,  equally  with  the  Act  of  1936,  its  efitectiveness 
hairing  been  specially  preserved  by  Section  3  (4)  against  the  possibility 
of  an  implied  repeal ;  but  it  does  not  apply  to  import  bills  of  lading. 
a.  &  0.  Ry.  vs.  State  Natl  Bank  (1939)  133  S.  W.(2d)  511  (Ky). 

Tho  Camadim  Ad  of  19S6  applies  to  aU  ontward  bills  of  lading  and 
to  al  dmneatic  nmteiHmxfiage  bils  of  lading;  it  doai  not  a|i|^y  to 
inward  bills  of  lading.  Domestic  coastwise  carriers  may,  if  they  wish, 
carry  any  kind  of  cargo  on  ^special  conditions**  imder  Article  6. 

The  Newfoundland  Act  of  19S2  is  in  these  respects  the  same  as  the 
Canadian  Act;  the  option  of    special  conditions"  under  Article  6 
is  sipissdy  extended  to  the  trade  between  the  South  Coast  and  Cape 
BmIoii.  Canada  seems  to  Imve  failed  to  gi»M  the  leeipr^^ 
to  that  tiade. 

The  Clause  Faramoonl  is  discnssei  hsftliaittr. 


OMjiil  of  Lam. 

As  the  Conve^lllll  and  the  Acts  are  prmiarily  inleiidsd  to  Yegakle 
the  relations  between  shipowneis,  earners,  sh^pen  and  oonaignees, 
linkers  and  underwriters  in  foreign  trade,  the  question  arises  in  erery 
ease,  what  law  applies? 

Is  the  Convention  Binding  on  Individuals  f  The  Convention  is  a 
tieaty,  and  its  force  and  effect  depends  upon  the  rules  of  law  prevail- 
ing in  each  gofemnisnl  as  to  the  manner  in  which  treaties  beocane 
ilheiw.  Troalies  are  ordinarily  merely  imtracts  between 
and  are  in  most  countries  not  a  part  of  the  priiate  d^il  law  by  whidi 
wmmie  persons  sit  bound*  In  the  United  States,  uniir  oif  Con- 
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stitution,  a  differmt  role  prevails,  and  a  treaty  or  eoiiTention  is  part 
of  the  ^  law  of  the  land  equally  with  acts  of  Congress.  But  the 
Senate  and  the  President,  in  ratifying  this  Convention  have  ex- 
pressed an  "  understanding that,  if  the  provisions  of  the  Convention 
and  the  provisions  of  the  Carriage  of  Gk)ods  by  Sea  Act,  1936,  should 
conflict,  the  Act  shall  prevail  oyer  the  Conventkm.  Consequently 
this  ConyentioQ,  wlyle  undoubtedly  a  pari  d  lhe  ^kw  et  the  land** 
thiotii^t  the  TJnited  States  and  its  poBsessions,  is  not  directly 
binding  as  a  rule  of  civil  conduct  upon  individuals ;  the  rule  of  civil 
conduct  is  that  laid  down  by  the  Act  of  1936.  The  result  is  substan- 
tially like  that  obtained  in  England,  where  the  Eules  are  binding 
on  individuals  because  of  the  Act  of  Parliament  of  1924,  and  Uie 
ratification  of  the  Convention  by  the  EJng  in  1931  is  of  n04^esl 
iii^ovlaaoe  to  ai^  iadividual&  Osaadft  and  Australia  lisvenot 
ratified  at  aU,  but  merely  enacted  legislation.  The  general  reso^ 
appears  to  be  that  the  Convention,  as  such,  is  merely  an  inter- 
governmental promise  of  an  executory  nature,  to  enact  the  required 
legislation  (Article  10) ;  and  that  it  cannot  be  made  the  basis  for  an 
assertion  of  private  civil  rights  as  between  one  individual  and  another, 
unless  so  pvedaimed,  as  has  been  done  in  Franee  and  at  Itsfy. 

BecipmeUy  Ckmoi, 

Very  little  has  been  done  in  either  American  or  British  statutes  or 
in  contract  clauses  to  resolve  the  question  of  conflict  of  laws.  Thus  in 
The  Steel  InvetUorS  18, 1941  A.  M.  C.  169  (D,  Md.),  whm  a  bill 
of  lading  covering  cargo  i^pped  in  India  and  disdbazged  in  tb» 
United  States  contained  two  clauses  paramount — one  referring  to  the 
Indian  and  the  other  to  the  U.  S.  Carriage  of  Goods  by  Sea  Act— it 
was  important  to  know  whether  to  assess  damages  on  the  basis  of  £100 
or  $500.  Neither  statute  gave  any  indication  as  to  the  solution  of  tiie 
problem,  and  there  was  no  bill  of  lading  clause  ooooexn^  it.  The 
court,  remarking  &at  thm  could  not  be  two  ekoses  pafraioiint  operat- 
ing simultaneoudy,  applied  the  XT.  S.  Clause  (p.  187). 

The  approadi  which  has  been  adopted  by  Sweden,  Norway,  Denmark 
and  Finland,  and  it  seems  by  France  may  be  commended.  These 
countries  have,  in  their  legislation  making  the  Eules  effective  for  their 
export  trade,  provided  also  that,  in  their  import  trade,  the  Rules  will 
be  applied  to  all  bills  of  lading  originating  in  ooontries  which  hsTe 
ratified  or  adhered  to  the  Contention;  this,  however,  does  not  giye 
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W  to  the  convention,  but  gives  effect  to  tho  Swediflii,  Nonrogiaii, 
Uimisii,  Finnish  and  French  legislation. 
In  What  Mupid  ia  IA«  Act  Bmimff  m  imMMmbt  TkB  Am«rtcaii 
llllliiwiiif  m»  kni^estalillaM  pimdait  of  the  Harter  Act  of 
im,  eiprasea  ft  1^  of  poWic  poUcy  applied  alike  to  export  and  im- 
]Xfft  bills  of  ladfalf  in  American  trade ;  the  American  courts  will  apply 
iiiPlct,  as  a  clause  paramount,  to  bills  of  lading,  no  matter  where 
made,  if  the  bill  of  lading  is  a  docmnfinl  nf  title  and  k  tiMi  eonttaot 
of  carnage,  aiid  if  the  giiode  aie  a0fag  to 

er  ill  IMMieenoiia.  Ckuiseqiieiitly  the  qiieeticm  whether  the  law  of  the 
where  the  hil  of  ladliig  wmtract  is  made  should  be  given  effect 
inmld  aeem  t®  he  of  little  practical  interest  in  American  law  suits. 

It  would  seem  to  follow,  as  a  corollary,  that  the  Amencan  courts  will 
M  apply  the  American  Act  to  bills  of  lading  eofonmg  the  carriage 
of  goods  between  foreign  poirls^  whetiier  In  ^w^m  or  loceign  ■hips.'*' 
Such  hills  of  lading  wiU  presnmahly  be  girai  effeefc  aeccttding  to  their 
ai^^awnt  teniv,  inleM  a  party  pleads  and  proves  that  some  version  of 
the  Hague  Eiies  was  the  law  at  the  place  where  the  biU  of  lading  was 
issued,  in  which  e?ent  it  would  seem  that  if  the  country  where  the 
bill  of  lading  was  issned  has  also  ratified  or  adhered  to  the  GonTention, 
the  American  court  should,  as  a  matter  of  comii^,  read  that  lenion  of 
the  Bules  as  an  implied  dsQse  paramooni 

H  the  parties  Inooipoiate  a  Hagiie  Inles  dan^ 
Wing  to  whldi  the  Boles  do  not  apply  proprio  vigore,  an  American 
conrt  wii  gift  them  effect  like  any  other  contract  provision;  thus  in 
the  Cow,  a  libel  for  cargo  damaged  between  Italy  and  the  United 
8Mes  in  1926,  when  neither  oomtiy  hod  ratified  or  legislated  the 
Bnhs,  the  bill  of  lading  contained  a  danse  Ineorpotating  Boko  itf 
the  British  lot  of  imi;  and  the  Imedcan  court  gave  effect  to  the 
danse  requiring  suit  to  he  brought  within  one  year.  The  Carso; 
Sw&Mmhmi-^jhneml  Ins.  Co,  vs.  Nav.  Libera  Triestina  (2CCA), 
im  A.  M.  C.  1078,  reversing  (SDNY)  1936  A,  M.  C.  405. 

The  Canadian  Act,  unlike  the  American,  does  not  apply  propm 
m§mr»  to  import  bills  of  ladmg;  It  ngniaiM  oipovt  hOls  and 
doaiestic  bills.  Import  bills  win  therefore  be  constmed  aeoording  to 

tenor  of  Hie  bH ;  where  the  bill  actually  refers  to  some  form  of  the 
Migm  Bules,  the  Eules  are  applied  by  the  Canadian  courts;  thus  in 

5,1* JW.  mmk  (1907),  164  Fed.  333,  alBrmed  210  U.  a  481.    Jflfiiel  M 
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the  Lady  Drake  case,  where  cargo  shipped  in  Barbadoes  was  damaged 
en  route  to  Canada  (prior  to  enactment  of  tiie  Canadian  Act  el 
bill  ol  kdkg  oontained  a  refer«u»  to  the  Barbadoes 

giving  legal  effect  to  the  Convention,  and  the  Canadian  courts  applied 
the  Barbadoes  Ordinance;  Canadian  National  Steamships  vs.  Bayliss, 
1937  A.  M.  C.  290,  1937  S.  C.  R.  261  (Dominion  of  Canada,  Supreme 
Court),  affirming  1936  A.  M.  C.  427,  1936  A.  M.  C.  998.  The  Cana- 
dian law  was  fus&er  eiq[KNinded  in  The  Hwrry  On,  whidi  is  next 
disouased. 

la  the  "  dome  Parmmount  **  imperative  or  has  the  legislaiure  merely 
directed  its  me?  The  highest  court  in  the  British  Commonwealth  of 
Nations  has  decided  that  the  requirement  of  the  statutes  that  "  every 
bill  of  lading  issued  in''  the  legislating  country  shall  contain  an 
express  statement  that  it  is  to  have  effect  subject  to  the  provisions 
of  the  Buks  as  iq^i^ied  by^  13ie  enacting  statute  or  oidinanoe  is 
merdiy  directory  and  not  imperative.  The  Eurry  On  {Vita  Foid 
Products  Inc.  vs.  Unus  Shipping  Co.,  Ltd.)  1939  A.  M.  C.  257,  [1939] 
A.  C.  277,  63  LI.  L.  R.  21,  55  T.  L.  R.  402.  In  that  case,  a  bill  of 
lading  was  prepared  by  the  shipper  of  a  lot  of  herrings  from  a  port  in 
Newfoundland  bound  for  New  York,  and  signed  by  the  master's 
agent,  omitting  the  statement  required  by  Section  3  of  the  Newfound- 
land Aet  iliat  tiie  biU  of  lading  shimld  have  effect  subject  to  the  pro- 
visions of  the  Bules  as  applied  by  the  Act  (The  text  of  Section  3  is 
printed  at  page  40,  supra.)  At  the  time  in  question,  the  Rules  had 
not  yet  been  enacted  either  in  the  United  States  or  Canada;  but  they 
were  in  effect  in  both  Newfoundland  and  England,  and  the  bill  of 
lading  contained  an  express  statement  that  it  should  be  governed  by 
En^^ybh  law.  Thns  i&e  Bulei^  and  the  req[ulrement  tiiat  liie  GUuse 
Pteamonnt  dionid  be  incorporated  in  biU  of  lading,  were  legally 
effective  in  tiie  place  where  the  bill  of  lading  was  issued  and  in  the 
place  where  the  court  of  last  resort  was  sitting;  but  were  not  locally 
in  effect  in  the  port  of  destination,  nor  in  the  place  (Nova  Scotia) 
where  the  litigation  began.  The  Nova  Scotia  courts  had,  of  course, 
no  puUic  policy  against  the  dause  by  which  the  parties  electod  to  be 
govenied  by  the  law  of  TCngland, 

The  cafgo  was  damaged  by  an  error  in  navigation  (stranding  while 
seeking  refuge  in  a  gale),  and  litigation  ensued  at  the  place  of  strand- 
ing in  the  Province  of  Nova  Scotia,  within  the  Dominion  of  Canada. 
The  Appeal  ran,  in  due  course,  to  the  Privy  Council  in  Tiondon,  which 
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ipeld  unequivocally  that  the  requirement  of  the  Clause  Paramount  was 
nwfdy  directory  and  not  imperative.  Hence  it  gave  effect  to  the  bill 
of  lading  as  though  it  had  containfld  the  missing  Clause  Paraaounty 
and  accordin^^  fiOEHiiflfaled  the  carrier  from  liabilify  for  s^damago 
mnltiiig  from  act,  neglect  or  MmM  of  tho  sarfanti  of  the  carriw  in 
iie  navigatiiMi  of  isim  ship.** 

The  Im^  of  the  Judicial  Committee  of  the  Privy  Council  expressly 
disapprovid  of  the  reasoning  of  the  case  of  The  Torni  [1932]  Probate 
27,  78;  41  Lloyds  List  L.  R.  174,  43  Lloyds  List  L.  R.  78,  decided 
hy  the  Court  of  Appeal  of  the  High  Court  of  Judicature  ol  Q«eat 
Jntun.  While  the  Privy  Council  is  not  oompeteBt  to  hair  appeals 
ftwm  ihe  Gmti  of  A]^>eals,  it  is»  like  tha  House  di  Loids  and  the 
Supieme  Court  of  the  United  States,  a  Court  of  Last  Resort,  and  its 
liilli  aa  lo  the  requivem^t  of  the  insertion  of  the  Clause  Paramount 
are  probably  the  last  word  on  the  subject,  not  only  for  the  British 
Dominions  and  Colonies,  but  also  for  Great  Britain  and,  it  ia  sub- 
mitted, they  may  be  so  regarded  for  the  United  StaMp* 

The  conclusion  accordingly  is  that  an  enaeimeiit  el  tiia  Ihilns  iMto 
the  enactment  of  the  Barter  Axk,  eipresaea  the  Ofor-riding  publi 
poiiigr  of  the  legislature,  so  that  every  bill  of  lading  to  which  the  Rules 
apply,  issued  in  the  territory  of  an  enacting  State,  necessarHy  has  the 
Sulee  read  into  it  in  all  respects.   See  page  134. 

In  support  of  that  view,  the  Privy  Council,  indeed,  cited  the  opinion 
of  the  Supreme  Court  of  the  United  States  in  applying  the  public 

j.ne  oweaisn  ana  Jnreneii  ionnula  offeia  a  jum  solution  of  this 
theoretical  difficulty;  these  oountdes  have  adopted  the  Convention  in 
such  a  foim  that  inward  cargoes,  imported  under  bHls  of  lading  which 
attempt  to  circumvent  the  Carriage  of  Goods  Act  by  failing  to  incorpo- 
rate the  clause  paramount,  shall  nevertheless  be  judged  A/^oftHflng  to 
Hie  Convention  whenever  the  bill  of  lading  ia  issued  in  %  wuxArj 
wMx^  has  raiiied  the  GoBventi<m.  Thus  France  and  GNredsn  win 
iaem  the  dauae  paramount  to  be  Incoipoftled  in  every  bill  of  lading 
issued  In  the  United  States  for  carriage  of  goods  to  France  or  Sweden, 
Iteaise  the  United  States  has  ratified  the  Convention ;  but  will  not 
imm  it  to  be  incorporated  in  a  bill  of  lading  issued  in  Canada  or 
lt««liyundlan4*  because  Canada  and  li^ewfoundl^ 

•  SiiMie  Newfoundland  has  reverted  from  Dominion  to  Crown  Colony  statas, 
H  may  well  be  oonsiiteiid  that  the  British  ratiilcatioii  of  ijm  CoiiwtieK  te 


* 


the  Convention^  French  and  Swediah  couria  win  deal  with  Canadian 
bills  of  lading  aeoc»ding  to  Hms  q^pmnl  tenor,  mm  thou^  the  parw 
ties,  in  israing  the  bill  of  lading,  rioktad  Hie  law  and  polii^  of  the 
country  of  issue. 

If  the  Convention  is  both  ratified  and  enacted  into  domestic  law  as 
a  statute,  every  possible  method  would  seem  to  have  been  adopted  of 
preventing  the  makers  of  bills  of  lading  from  ignoring  the  statute  and 
OQutinuing  the  dd  objectionable  divennty  of  bill  of  lading  ccmkactB 
and.  law,  which  has  given  rise  to  so  much  complaint  and  which  the 
Convention  and  the  uniform  carriage  of  goods  by  sea  statutes  are 
intended  to  correct. 

The  difficulty  above  referred  to  is  especially  acute  in  every  country 
which  has  adopted  the  Convention  as  legislation  merely,  without 


n 
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tries  BOW  80  affsetod  a»  Australia,  Canada  and  India. 

l!h»  situation  might  be  clearer  if  the  Acts  should  provide,  not 
that  the  bill  of  lading  shall  refer  to  the  Kules,  but  that  the  bill  of 
lading  shall  be  deemed  to  refer  to  them. 

Adaptation  of  the  U.  8.  Act  of  19S6  to  the  Barter  Act  of 

The  EEague  Bides  affect  oommoioe  only  torn  Hie  tmia  when  the 
goods  are  loaded  on  to  ilie  time  when  l^bey  are  discharged  from  the 
ship**— that  is  to  say,  from  tackle  to  tackle.  Article  I  (e).  The 
same  phrase  is  used  in  the  American  Act,  Section  1  (e)  and  the 
Canadian  Act,  Schedule,  Article  I  (e).  The  Convention  and  the  Acts 
do  not  regulate  the  bill  of  lading  contract  before  the  goods  are  loaded, 
nor  after  their  discharge.  Artu^  TDL 

The  Hartor  Act  of  1898  has  not  been  repealed  nor  amended.* 
Article  12.  It  has  merely  been  superseded  "  from  tackle  to  tackle.** 
It  continues  in  full  force  and  effect,  as  heretofore,  in  all  relations 
except  the  two  following : 

1.  Foreign  ccmimeroe  in  cargo  (oiler  than  Hvestock)  carried  un^^^ 
deck  from  tackle  to  tackle; 


%m  Mr  estanis  to  Vm/isKmmmm  «e  other  parts  of  tiie  Britiflh  Impira 
iriMMt  fMgB  affairs  am  eoaduetad  liy  Loadcm. 

*It  was  oftflB  .nMWHiHmilad  the  Barter  Act  aiiouli  be  iiwindod  to 
provide  (1)  a  1900.  per  padtife  limit  on  vaine  efanuea  and  (2)  one  year  for 
■nit:  MmBt%  Bar  Am/ol  Oomm.  on  Gomnmoe^  1829  Boport,  p.  149.  But  thia 
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2.  Domestic  commerce  at  the  option  of  the  carrier,  provided  the 
bill  of  lading  contains  an  express  statement  that  it  ihall  be  subject  to 
^im  Act  of  1936.  Sedioii  13,  foivtb  senliiice* 

These  two  situations  in  which  the  Harter  Act  is  superseded  would 
appear  to  include  almost  all  the  cases  which  can  give  rise  to  claims 
and  suits.  For  practical  purposes,  therefore,  the  Harter  Act  and  the 
case-law  growing  oat  of  the  peculiar  phzaseology  of  its  Sectioii  8 
(cmliDiiiatiiig  ill  the  Im  0010)*  may  But 
88  it  may  eonie  into  play  under  some  drcumstances,  it  seems  necessary 
lo  consider  the  differences  between  the  Harter  Act  and  the  Carriage 
ol  Cbods  Act,  in  order  to  avoid  surprises. 

(1)  The  period  during  which  the  n^gtigence  dause  of  the  Harter 
Act,  Sedioii  B,  ofeiateB,  and  duziug  wbidi  ilM  ptQiilatioiMi  of  Seo- 
tious  1  and  d  limit  freedom  ol  contract  is  weHnBettled:  it  b^ins  when 
iie  wssd,  having  already  loaded,  "  breaks  ground  "  and  begins  the 
▼oyage,t  and  it  ends  after  the  vessel  has  terminated  the  shipper-carrier 
relation  by  delivery  of  the  cargo.  It  may  thus  apply  until  the  goods 
reach  a  warehouse,  unless  the  contract  piOfideB  fi»r  daliTezy  on  Hie 
fuay  or  at  the  end  of  the  fessdl^  Isi^liS. 
Tim  Ad  of  Wm  operates  during  a  slightly  different  period:  it 
liffilM  elect  befOTe  the  Harter  Act  does— from  the  moment  of  loading, 
fiot  from  the  moment  of  sailing;  its  statutory  effectiveness  always  ends 
%hen  the  goods  leave  the  ship^s  tackle,  and  it  does  not  regulate  the 
handling  and  porterage,  the  deMieiy  ancUif  umlKmiiiig  iteeafter. 
WMb  It  is  difficult  to  see  hm  Hie  Harter  Act  can  still  htm  msy 
effect  at  Hie  beginning  of  the  sea  carriage,  it  is  erident  tint  it  may 
occadcnaly  apply  to  situations  arising  alongside  the  ship  at  the  end 
of  the  voyage,  after  the  tackles  have  been  unhooked  but  before  porter- 
ag^aad  ddivery  have  been  accomplished. 

(1)  lb  Hie  inierats  of  aimflioily,  it  la  of  coni  «Kli«mdy  ^ 
siraMe  that  the  entire  ocean  carder^pper  relation  should  be  gov- 
erned by  one  statute,  liom  the  receipt  of  the  goods  for  shipment  until 
their  iiiivery  at  the  end  of  the  carriage.  While  neither  the  Harter 
Act  nor  the  1936  Act  takes  effect  proprio  vigore  at  the  moment  when 
fhe  goods  are  received  for  shipment,  and  while  the  common  or  ad- 
mmitj  law  conirais  up  to  the  moment  when  the  ship's  tacties  aro 

•TkeT9ia  {May  vs.  Hamburg),  290  U.  S.  333,  1933  A.  M.  C.  1SS6. 
iSigman  vs.  WiUowpoid  (SDNY),  IMS  A.  Jl.  a  1882,  atosd  wUhmit 
^luon  (2CCA). 


m 


hooked  on  for  lie  pirpose  of  loading,  lie  parlieB  may  imdoubtedly 
agree  to  apply  the  terms  of  ehier  Act  instead  of  common  or  ad- 
miralty law ;  and  this  is  usually  done  in  the  bills  of  lading  now  in  use. 

(3)  At  the  termination  of  the  voyage,  the  situation  may  be  a  little 
more  difficult,  because  the  Harter  Act,  which  may  apply  after  the  1936 
Act  has  ceased  to  apply  at  the  ends  of  tsxMea,  forbids  a  voluntary 
agreement  upon  any  negligence  dauses  exceeding  what  is  allowed  in 
Section  3.  And  Section  12  of  the  1936  Act  has  expressly  declared  the 
continued  authority  of  the  Harter  Act  whenever  applicable  beyond  the 
end  of  the  ship's  tackle. 


it  ■mmnn  JmpOSlEahle 


IIIIIIIIIIIIIH 


(4)  If  the  two  Acts  should  hapi   

to  predict  how  ilie  dilemma  could  be  solv^.  The  principal  c<mflict  is 
due  to  the  rule  of  the  Isis  case,  that  for  the  purposes  of  the  Harter  Act 
the  carrier  is  cast  in  damages  if  there  is  any  imseaworthiness,  even 
though  there  is  no  causal  connection  between  the  unseaworthiness  ttod 
the  loss.  A  case  of  this  nature  will,  however,  rarely  if  ever  occur 
after  the  goods  have  been  taken  out  of  lie  ship.  1^  dilemma  mig^t, 
of  course,  readily  be  solved  by  abandoning  the  rule  of  lie  Isisi  and 
adopting  that  of  the  Spartan  (which  the  Isis  overruled),  that  there 
is  no  liability  unless  there  is  causal  connection.  The  fact  that  Con- 
gress has  reversed  the  Isis  rule  in  respect  of  foreign  commerce  encour- 
ages the  hope  that  the  Supreme  Court  migh^  ii  the  question  were 

as  well, 


Iiarlcnlarly  as  any  carrier  may  now  fieely  escape  from  lie  Isis  doc- 
trine, even  in  domestic  commerce,  by  stipulating  that  he  will  carry 
under  the  Carriage  of  Goods  by  Sea  Act.  It  would  seem  unrea- 
sonable to  deny  the  validity  of  a  contract  constructed  in  conformity 
with  the  public  policy  declared  by  the  Act  of  1936,  m  order  to  give 
effect  to  the  different  view  of  puUic  policy  dedared  by  the  coi^  in 
construing  the  Act  of  1808.  House  ^te  practice  is  to  i^ree  that  the 
provisions  of  the  Act  of  1936  shall  apply  throughout  the  period  when 
the  shipper-carrier  relation  exists,  and  not  merely  from  tackle  to  tackle. 
The  bill  of  lading  is  simplified  by  this  practice,  and  the  likelihood  of 
litigation  as  to  whether  the  loss  occurred  under  the  one  Act  or  the 
other  is  thereby  reduoed.  Of  course  it  would  have  been  simpler  to 


lopeal  the  Harter  Act,  as  Canada  and  AasMia  have  repealed  their 
antecedent  Water  Carriage  of  Goods  Act;  and  it  may  in  the  course 
of  time  be  found  that  this  can  be  done  after  the  fears  attending  the 
supposedly  difficult  transition  have  subsided. 
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(5)*  Tlie  essential  iieofi&il  difference  between  the  Harter  Ad; 
and  the  Bagoe  Biike  or  Ctoiage  of  Cbodb  Sea  Ida  It  liiat  Hie 
ilgh'minie  or  ttOiftMa  ciaiiae  of  tiie  Hartey  Ac^-8eetoi  S— is  condi- 
tiMd:  it  safer  Ofierates  to  eionerate  the  carrier  unless  due  diligence 
baa  been  naed  to  make  the  ship  seaworthy  in  all  respects,  regardless  of 
canaal  connection;  whereas  the  exception  dause  of  the  Hague  Rules— 
Artide  4— is  podtive;  it  alwaya  opesaiaa  to  aaonmla  the  onriar 
nnleaa  dm  dil^enoe  baa  not  been  nasi  in  aome  Mpaet  pm^^uUt$ 
ipiiaii«  or  ooDtiibnting  to  the  kai.  WbOe  both  tiie  Harter  Act  and 
the  Act  of  1dm  are  statotory  negligence  clauses  to  which  the  shipper 
and  earner  must  conform,  the  Harter  Act  is  expressed  in  a  conditional 
way,  whereas  the  Act  of  1936  is  expressed  to  dedare  the  law. 

The  interpretation  of  the  Harter  Act  as  aboTo  atated  waa  sol  aetiad 
'I^Mtoi  did  not  dlato^ 
after  the  Cbeat'Vlland  the  lamie  waa  aharply  presented  when  the 
JndgeB  of  the  enjHpi  Oircoit  Oonrt  of  Appeals  for  the  Second  Cir- 
cuit took  opposing  views  as  to  the  proper  interpretation.  In  the 
S§mtfym  •  ♦  the  Conrt,  speaking  by  Judge  Augustus  N.  Hand,  with 
the  concurrence  of  Judges  Mantom  and  Ooabe,  hdd  that  the  HaftK 
A^lgpression  seaworthy  in  aE  lespecta''  meant  mardy  ^iiffl 
fe^em  eanaaly  connected  with  the  loia;  whereaa  in  the  Mkimi 
the  Oonrt,  speaking  by  Judge  Liabnid  Hand,  with  the  concurrence 
of  Jndges  Swan  and  Chase,  held  that  the  expression  must  be  read 
literally,  regardless  of  causal  connection.  The  Isis  appeal  was  heard 
by  the  CCA  bench  which  had  sal  in  the  Spartan  case,  and  it  Idlowed 
^  deddon;  f  bnt  the  Si^yrame  Conrt,  reyerdng  the  Im  (sob.  li^jl 
1%  mJffofii^f)  I  adopted  the  flew  of  the  In  conaeqnenee 

af Hda  sefere  rule,  ^  ^^g^igf  ^  dnpowner  had  in  every  cargo  damage 
eaae  to  be  ready  to  answer  and  defeat  with  preponderant  proof  of  due 
diligence  any  allegation  of  unseaworthiness  concerning  any  and  every 
detail  of  his  ship,  regardless  of  the  pieaenoa  or  abeenoe  of  oanaal 

'PiMsafe  cited  verbatim  in  Robiwson  on  Admiralty  (1939),  p.  512,  n.  95, 
■M  111  Bkhbhot  on  Admiralty  (6th  ed.,  1940)  sec.  95;  and  quoted  in  Tht 
8m  Muiseppe,  1941  A.  M.  C.  316,  (E.  D.  Va. ) . 
1081  A.  M.  C.  1,  47  P.fli)  189,  23  Dor  308. 

•  mi  A.  M.  C.  1040,  49  F.(2d)  700,  24  Dor  376,  40  Lloyds  List  Law 
Biipolis  263. 

f  laai  A.  M.  c.  aio,  at  w.m)  m 

I  laaa  a.  II.  C.  laes,  aao  U.  S.  SaS,  70  L.  Ed.  es,  30  Dor  264,  48  Lloyds 
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oonnaetiott  hatvean  Hie  ol^ect  critictied  and  tiie  damai^  actually  snf- 
caigo* 

The  Act  of  1936  put  an  end  to  this  harsh  doctrine  in  the  American 
foreign  trades,  and  re-established  the  rule  stated  in  the  Spartan  case, 
hy  providing  that: 

^  Neiilier  the  carrier  nor  the  ship  shaU  be  liable  for  loss  or  damage 
arising  or  resulting  from  unseaworthiness  unless  caused  hy  want  of 
due  diligence  on  the  part  of  the  carrier  to  make  the  ship  seaworthy,^ 
etc* 

It  is  a  curious  quirk  of  legal  history  that  the  extreme  interpretation 
of  the  Harter  Act  was  not  actually  declared  by  the  highest  courts  until 
some  ten  years  after  the  commercial  interests  of  the  world,  meeting  at 
The  Hague,  in  adq>ting  the  general  theo^  of  that  statute,  had  altered 
the  phiaaedogy  ao  aa  to  zeqniie  thai  tfaa  nnaaararthineflB  cmnplaini€ 
ol  shoald  have  &  osoaal  oonnec^on  wUSi  the  km;  koA  Miat  tiie  long 
delay  of  the  American  legislatore  in  enacting  The  Hague  Bules 
should  have  given  time  for  the  American  courts  literally  to  declare 
the  very  doctrine  which  the  assembled  commercial  interests  at  The 
Hague  had  already  discarded. 

(6)  An  httpoKiiitt  Mult  of  Hiii  dilmioe  between  tile  atmehue 
of  the  Harter  Act  and  the  Carriage  of  Goods  by  Sea  Act  1986  is  tiiat 

the  texts  of  the  well-^nown  Jason  clause  (concerning  general  average 
contributions  after  a  negligent  stranding,  etc.)  and  of  the  more  recent 
"  Both-to-blame  "  clause  (designed  to  obviate  the  inconyenient  result 
of  the  Ckattahooehee  *  eaae)  must  he  zqdoaaed.  The  nmr  fofma  of 
iMW  dmes,  whidi  it  k  enential  to  iofert  in  all  Mlli  iif  lading  litdy 
to  pass  nnder  the  scrutiny  of  the  American  courts,  will  be  fonnd  in 
the  Uniform  !N'orth  Atlantic  bill  of  lading,  at  pages  86  and  85 
respectively. 

Th9  Ooasiwise  Option.  It  may  be  thought  somewhat  surprising 
that  the  coastwise  trade,  and  more  especially  the  intercoastal  trade 
which  is  really  a  long-haul  overseas  service,  has  been  so  slow  to  abandon 
the  Harter  Act  form  with  its  heavy  burden,  imposed  by  the  Isis  case, 
of  proving  due  diligence  and/or  actual  complete  seaworthiness  in  aU 
fBspecis.  Yet  oeeaaional  cases,  hard  f on^t  at  all  points,  abxm  tiiat 
tiie  budtti  ean  be  met 

In  The  iowa,  1038  A.  M.  0.  615  (commissioner's  report),  1941 

*  Wk9  ok&MMookm  (taaa),  m  u.  s.  aio. 


A.  M.  0.  Ill  (Bk  Om),  a  Itfge  inteiootstal  fs«i|^tar  alAeii^led  to 
crow  ^^m  Coliiiiiliia  Mver  Bur  ontviii  hmad  on  a  stormy  night  tmi 
was  iiii^  aiim  aiid  imdced  wi^  Attacks 
WOTO  made  on  Hie  adequacy  of  her  charts^  compasses,  supply  of  notices 
to  mariners,  steering  signal  system,  telemotor  steering  device,  trim  and 
Mil^  engine  room  equipment,  which  the  court  thought  might  be  in 
I  miaiderable  part  makeweights.  Her  owners  defended  her  insworthi- 
nees  or  their  eieicise  of  due  diligence  saecesaeiilly  as  to  all  Imt  two^ 
and  wMk  tiiereloie  ^taaied  oompieie  enmenitioii  were  grailtod  limita- 
ticn  ol  Iiahilify  on  their  showing  of  absence  of  privity  or  knowledge  as 
reasons  for  liability, 
fia  Muth  C.  was  a  63-foot  cargo  motorboat  in  the  Seattle-Alaska 
tiaii  and  was  lost  when  a  large  log,  seen  in  her  path  by  the  lookout, 
and  which  she  tamed  sharply  to  avoid,  struck  her  side  as  she  listod 
vltife  taming  and  smished  a  small  porthole  Haw^  wliidi  enough 
wator  entered  to  prevent  her  £ram  righting.  Attocks  were  made  on 
tiie  poriiole  (which  had  no  iron  doubling  plate),  the  lack  of  a  licensed 
lil^^  with  the  deckload  carried.    Her  owners  undertook 

to  profe  actual  seaworthiness  and  were  successful  in  the  highest  State 
Conri;.  1941  A.  M.  C.  376,  (Sup.  Ct  of  Wash.). 

If  coastwise  trade  is  still  conducted  wmim  the  Barter  Act,  without 
taking  the  beneit  ol  the  option  to  stlpilato  im  the  Osiriage  of  Goods 
Sea  Act,  tbe  old  forms  of  Jason  and  Both-to-blame  danses  must 
'  he  need  as  herek^.  The  Harter  Act  form  of  Jason  clause  wiU  be 
found  in  Congdon  on  General  Average,  2nd  edition,  pages  37  and 
48;  and  Poob  on  Charter  Parties,  2nd  edition,  page  298.  The 
fiart^  Act  fomi,|i|.JBoth-to-hlame  daiise  will  he  foimi  at  lie  end  of 
the  foiiffiui  Jucttraim  dedsioii,  IMB  A,  If.  C.  418. 

||iiils|i<0<Mifi  &fmAci  4  im  U  m  W^imH  m  of  LaOmg  Act  af 
M$U  (Th§  Ftmmrmm  Ad);  imd  <a$o  io  the  Uniform  and  Other 
SiaU  Bm  of  Lading  Acts. 

The  Propim  of  Seefciiui  3  (4),  which  saves  the  operation  of  the 
federal  Bil  of  liading  Act  of  101€  (eommoiily  referred  to  as  the 
Bomerene  Act)  is  one  of  the  six  amendments  agreed  at  the  Chamber 
oi  Oammerce  Conference  in  1930.  This  Proviso  does  not  alter  the 
Boles,  but  merely  preserves  a  necessary  legislative  correction  to  the 
body  of  American  case  law.  Prior  to  1916,  many  ooiirt%  iiift?i?di>g  the 
iedaial  oonrts^  had  diolared  tiiat  the  aot  of  an  igenl  ol  a  osrrier  In 
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issuing  a  bill  of  lading  iiiiioiil  iotiiaU  receiving  any  goods  was  ultra 
was,  and  not  landing  m  the  csrrler  even  i^en  the  bill  of  kding 
passed  into  the  hands  of  imiooent  pnidiasers  for  valna.*  Such  was 

not  the  law  in  titost  other  countries ;  and  these  nnf oitimato  dedsioDB 
impaired  the  value  of  American  bills  of  lading  and  eventually  made 
possible  a  series  of  frauds,  especially  in  the  cotton  trade,  which  had 
world-wide  repercussions. 

The  sitoation  was  first  attacked  tiirongh  the  Liverpool  Cotton  Bill 
of  Lading  Ooi^eraice,  1907.  This  resulted  In  the  volontiiy  agree- 
ment of  August  4,  1911,  the  text  of  which  is  printed  at  psge  98  of 
this  volume.  It  was  also  approached  by  means  of  the  Uniform  Stato 
Bill  of  Lading  Act  (1909),  which  was  adopted  by  sixteen  States 
between  1910  and  1915,  and  later  by  twelve  more.  A  central  bureau 
for  the  certification  of  true  bills  of  lading  was  also  established  for  the 
cotton  trade.  The  &ial  kgislatrre  action  estebliahing  the  emk^B 
liability  for  the  acts  of  its  agents  antiioriaed  to  sign  bills  of  ladii^;  and 
overthrowing  the  ultra  vires  doctrine  was  Section  22  of  the  Pomerene 
Act  of  1916.  So  vital  a  commercial  statute  had  to  be  preserved  against 
the  hazards  of  judicial  modification  or  repeal;  the  new  Act  of  1936 
had  to  oontft?^  a  saving  dause  extending  at  least  to  Section  22  of  the 
Pomerene  Aistf  The  proviso  Indeed  goes  fnriher;  it  preserves  the 
entire  Pom^ene  Aet  tram  the  posdbility  ai  an  Implied  repesl. 

It  should  be  noted  that  the  Pomerene  Act,  nnlike  Hie  11KI6  Ad, 
does  not  apply  to  bills  of  lading  issued  abroad  for  carriage  of  goods 
to  the  United  States. 

A  pre-dated  bill  of  lading  issued  in  Italy  was  said,  in  the  Carso 
(2CCA)9  1937  A,  M.  C.  1078  at  1083,  to  be  of  no  eonseqnence, 
whoi  goods  wm  actaaily  shipped  wi&m  Hiree  days,  and  the 
cargo  owners  suffered  no  prejudice  because  of  the  pre-dating.  The 
practice  is,  however,  a  dangerous  one  for  carriers  who  are  subject  to 
Section  22  of  the  Pomerene  Act. 

Two  possible  conflicts  between  the  Act  of  1916  and  ^he  Act  of  1936 

•  Pollard  vs.  Vinton  (1881),  105  U.  S.  7;  Friedlander  vs.  T.  d  P.  Ry.  (1889), 
130  U.  S.  416;  32  L.  Ed.  991.  A  shipowner  is  not  necessarily  responsible  for 
the  bill  of  lading  issued  by  a  charterer  who  assembles  a  cargo.  Akt  Brutugaard 
VB.  Standard  Oil  Co.  of  New  Jersey  (1922),  2CCA,  283  Fed.  106. 

t  If  the  ship  is  under  charter,  and  the  holder  of  the  bill  of  lading  is  not  the 
charterer,  such  holder's  rights  depend  upon  (1)  the  terms  of  the  charter, 
(2)  his  knowledge  of  the  charter,  and  (3)  whether  the  bill  of  lading  inoor" 
porates  the  charter.  Poob  on  Charterparties,  2nd  ed.  (1930)  sec.  25. 
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m  appmnt:  (1)  Bespecting  the  effect  of  the  Mil  of  lading  at  « 
JSf 4!ttJ*''*^^  ^       ^  PwM«a,  m  BmMm  a,  pot- 

••aicli  a  bin  nf  lacing  shaU  be  pHma  facie  evidence  of  Oa 
iwaipt  %  Hit  carrier  of  the  gooda  as  therein  described." 
The  1010  Act  profidaB,  in  Bedioii  2$,  that 

« if  a  biU  of  lading  has  been  iifoad  by  a  carrier  or  on  hit  b^ 

ai^biily  indndit  tha  reoeifing  of  goods  and  issuing  biUs  of 
lading  therefor  •  •  •  ^  carrier  shall  be  liable  •  ♦  ♦  f  or  dam- 

*  canted  by  the  nonreceipt  by  the  carrier  of  all  or  part  of  tiia 
goods  upon  or  prior  to  the  date  therein  shown,  or  their  hitm 
to  correspond  with  the  datcrijitioii  thaiw^ 

Applying  this  Section  in  the  case  of  Strohme^  d  Arp€  Oa.  m 
Amencm  Urn,  1938  A.  IL  C.  87fi,  07  F.(0d)  Seo  (0  CCA),  where  a 
cargo  checte  on  a  pier  conniftd  with  a  tnid^ 
«^  cargo  tmekad  to  ^  pier  bnt  ne^er  delivered  to  the  carrier, 
It  jaa  held  that  Section  20  has  no  application  to  a  holder  of  a  biU  of 
lato^  who  hat  not  advanced  value  on  the  faith  of  the  bill  of  lading.* 

The  1080  Act,  Section  3,  Subsection  4,  makes  the  bill  of  V^j^; 
merely  prima  facie  evidence,  whereat  the  1916  Act,  SactiMm  00,  niX 
tte  bin  of  lading,  in  the  handt  d  a  bona  ide  porchater,  abtolnte  evi^ 

i$|Be  earner  and  the  thqiper. 

(0)  The  1980  Act  also  provides,  in  Section  3,  paragraph  6,  that  tlia 
ahipper  "guarantees  to  the  carrier  the  aaeoiacy  at  the  tiaa  of  dhip- 
i^t  of  the  marhs,  nmber,  qnaatity  and  wd^  at  tenlriied  by 

iim.  The  1010  Act  pmidet  in  Seetioii  00  that  if  tiie  goods  are 
to^l^  the  carrier,  the  carrier  shaU  count  the  packages  or  ascertain 
lia  Kind  and  quantity  of  bulk  goods;  and  in  Section  21  that  if  the 
pwit  are  weighed,  loaded  and  counted  by  the  thipper,  a  true  state- 
ment to  that  effect  shall  relieve  the  carrier  of  responsibilily  in  thoee 
litpects.  The  1080  Ad,  Seetkm  11,  provides  that  if  the  weight  of 

*^  district  court  it  was  said  that  the  bill  of  lading  considtted  m  a 
»o*  operate  as  an  estoppel  between  the  original  shipper  and  the 
liip.   Strohmeyer  vs.  Amerioan  Lm«,  (SDJOT),  1937  A.       Q.  «Tt.  Hit 
VMfW  was  affirmed. 


bulk  cargo  is  ascertained  or  accepted  by  a  third  party,  and  the  fact  is 
stated  in  tiia  bill  of  lading,  neither  the  carrier  nor  the  shipper  shall 
be  liable  beoante  <tf  an  enor.  Tiiese  pfotkaooa  can  be  hatmoniaed* 
As  between  shipper  and  carrier,  the  shipper  gnaranteet  hit  ttale^ 
ments.  As  between  the  carrier  and  the  rest  of  the  world,  the  carrier 
guarantees  the  statements  contained  in  the  bill  of  lading,  unless  he 
can  relieve  or  reunburse  himself  by  reaton  of  some  one  of  the  pro- 
viidioot  'tbo^t  dttosibed* 

At  to  the  ITnitom  State  m  of  Lading  Act,  aai  olte  Slate  laws, 
the  federal  Act  of  1936,  like  its  predecessor  the  Hartor  Act  of  1808, 
undoubtedly  occupies  the  constitutional  field;  the  laws  of  the  states 
may  therefore  not  be  applied  to  any  ocean  bills  of  lading  in  foreign 
oommeice,  nor  even  to  bills  of  lading  for  carriage  of  goods  by  water 
In  dfifmwtfi^  eonmaroe  cm  Hie  navigable  waters  ol  ^  United  States. 
Ihe  only  field  in  wbidi  State  Inll  ol  lajtog  lawv  can  <q^mte  on  bilk 
<tf  lading  for  water  transportatioiHWIil  seem  to  be  i^tin  wholly 
intra-state  lakes  which  are  not  connected  with  the  navigable  ''^^g*^ 
the  United  States.  iilllli 

r*t  IfUmntaU  Commmm  Act  and  the  Throt^h  Export  Bill  of  Lading, 
Tlwta  ia  no  oonfliet  belvreen  the  1010  Aist  uid  the  Interstate  Gonir 
ra^  Act  of  1887,  at  amended,*  nndlnr  wbidi  the  nniform  Throng 

Export  Bill  of  Lading  has  been  developed  by  the  American  railways 
and  approved  by  the  Interstate  Commerce  Commission.  The  1936 
Act  expressly  provides,  in  Section  10,  that  when  the  Interstate  Com- 
marot  Gommitaim  anthoriaes  any  bill  of  lading  relating  to  carriage 
of  goods  by  sea,  todh  of  lading  Ml  ba  airil^jeet  to  tiw  proriumit 
of  the  1936  Act.  The  poenbility  of  a  oonfliet  it  tima  efimiBated. 
The  Commission  has  not  acted  to  require  the  Through  Export  Bill  of 
Lading  to  conform  with  the  Act  of  1936. 

Canada:  Adjustment  to  the  Previous  Law. 

Im  Ctnada,  the  former  Water  Carriage  of  Qoods  Act  of  1910  (re- 
enacted  in  1927)  hat  hem  wholly  repealed,  and  ia  not  knftr  la  eiect ; 

consequently  the  situation  is  simply  that  the  transportation  contract 
is  governed  by  common  law  as  modified  by  the  Canada  Shipping  Act, 
§  667  t  prior  to  loading  and  after  discharge,  when  the  new  Act  is  not 

•  Appendix  E,  note, 
t  Appendix  D,  post. 
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^•pplicaWe  proprw  mgore.  It  is  deemed  that  the  parties  may,  if  the> 
wish,  agree  to  apply  the  provisions  of  the  Act  to  their  relations  before 
loading  and  after  discharge,  i.  e.  throughout  the  period  wtei  the 

^sarrier-shipper  lektion  eiiBts.  See  the  diaeoanra  ol  li^te^age,  post 

"Liahility  of  Carriers  by  Water  Act"  (Consolidated 
^IM^tee,  liM  Series,  1919,  Chapter  187)  has  been  wholly  repealed. 
™||««>ltmf  situation  would  seem  to  be  thu  sane  as  that  in  Canada. 

^  i%$  imgf^ion  to  Issue  a  BUI  of  Lading^Emmmi  for  Shipmmi  m 
of  tm^mft-"  8k^fp€d  "maf  Ladmg. 
One  of  the  complaints  to  which  the  Harter  Act  gave  heed  in  1893 
was  iiat  shipmasters  and  carriers  often  failed  or  neglected  to  issue 
any  bill  of  lading  at  all.  The  technical  reasons  why  ships  were  fro- 
quently  pressed  for  time  and  sailed  without  issuing  bilk  of  kduig 
hem  said  to  inhere  in  the  laefc  of  time  for  cbe^dngtiie  receipts  against 
^  Mings  aHer  oompletiim  of  loading;  lack  of  facilities  in  ports 
wiiife  ahips  load  imm  lighters  in  open  roadsteads,  sometimes  in  bad 
Weaiiar;  lie  organization  of  "  through shipping  arrangements  be- 

■ilention  of  a  shipper's  agent  at  the  seaport;  the  method  of  condiicting 
the  sale,  shipment  and  financing  of  certain  impoirtaiit  tiadea,  such  as 
the^American  cotton  trade  and  the  ^mm.  and  New  Zealand  wool 
trades-  It  was  also  said  that  a  bin  of  lading  issued  after  the  ship  had 
saMed  luled  of  its  purpose  if  it  could  not  reach  the  consignee  by  mail 
before  the  carrying  ship  reached  port.*  The  legislatures  have  now 
silenced  these  arguments  by  requiring  that  a  bill  of  lading  witt  oeKw 
tain  minimum  statements  must  be  imid  to  tiie  ali^p^  m  demand 
after  the  goods  hare  been  raesiTed  in  the  canw's  charge.  Sec  3  (3)' 

vif5f!  ^  P«*^^^*  »  «^ier  from  issuing  a 

bill  of  ladmg  before  the  condition  and  apparent  order  of  the  goods 
has  been  ascertained,  every  carrier  operating  in  the  United  States 
Must  at  this  point  consider  Section  22  of  the  Pomerene  Act,  aoonding 
to  which  a  carrier  is  liable  to  the  holder  of  the  faiU  of  lading  if  tile 
^  do  not  correspond  to  their  bill  of  lading  deecrqrtioii.  Astothe 
MtnatM  in  Canada,  see  Hie  Holes  on  tiie  Canadian  Act,  post. 
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Is  it  still  possible  to  haTe  a  situation  liie  that  of  the  Esnm  (2CCA), 
272  Fed.  266?  In  that  case,  the  charterer  assemUed  a  cargo,  giving 
charterer's  receipts,  and  stowed  a  snbsianiial  part  of  it  in  1^  holds. 
He  then  ran  out  of  money  and  failed.  The  ship  never  sailed,  but 
presently  discharged  the  cargo  and  notified  the  shippers  to  come  and 
get  it.  The  Convention  and  the  Acts  empower  the  shipper  to  demand 
item  the  master  or  carrier's  agent  a  shipped  "  bill  of  lading  as  soon 
as  the  goods  art  on  board.  Sudi  a  document  is  more  than  a  receipt;  it 
is  also  ^  docomeni  title  and  tibe  conkact  <^  carriage.  Tbe  master 
can  presumably  unlade  the  goods  prior  to  any  denmnd  f or  a  **  shipped 
bill  of  lading;  but  after  the  goods  are  loaded  and  the  demand  for  the 
bill  of  lading  is  made,  may  he  still  refuse  to  issue  the  document  and 
unlade  the  goods?  There  is  no  authority  on  this  point  at  present;  it 
would  seem  reasonable  to  permit  the  master  to  tmlade  the  goods  after 
demand  made  for  a  bill  of  lading,  if  such  action  is  taken  promp^y* 

Cimipliance  with  the  shipper's  demand  for  a  hill  d  lading  is  greatly 
facilitated  by  allowing  the  ''custody*'  or  '^received  for  shipment" 
bill  to  be  turned  into  a  "shipped''  bill  of  lading  by  means  of  a 
rubber-stamp  naming  the  ship  and  the  date. 

The  settled  law  that  the  bill  of  lading,  though  issued  after  the  goods 
are  shipped,  is  the  formal,  effectiTe  expression  of  the  contonplated 
contract,  unless  it  actually  cmitradiets  iSbe  previous  B^mmacA,  does 
not  appear  to  be  disturbed.  CdUdoma  (1894),  157  U.  S.  124, 
Calderon  vs.  Atlas  (SDNY,  1894),  64  Fed.  874,  reversed  on  other 
grounds,  170  U.  S.  272;  Northern  Pacific  Railroad  vs.  American 
Trading  Co.  (1904),  195  U.  S.  439,  49  L.  Ed.  269. 

If  a  shipper  should  agree  not  to  ask  for  a  bill  of  lading,  his  agree- 
ment aj^^amtly  cannot  be  enforoed  i^jainst  him;  ii  he  demand  a  bill 
of  lading  in  vidatot  <tf  his  agreement  it  mnat  be  issoed  to  him  in 
compliance  with  Hie  Bules. 

Private  Carriage, 

In  interpreting  the  Harter  Act,  the  American  Courts  develi^ted 
a  line  of  cases,  ci  whkk  Hie  Q.  E,  Orowe  is  the  mot^  commonly  cited 
example  (1924  A.  M.  C.  5,  294  Fed.  506,  6  Dor  344  (2  COA)» 

certiorari  denied,  264  U.  S.  586)  that  a  carriage  of  an  entire  i^iipload 
for  a  single  shipper  is  "  private  "  carriage  and  not  common  carriage, 
and  hence  not  governed  by  the  Harter  Act.  The  following  cases,  of 
the  maii^  awlabH  iluslxate  1^  rule : 


Tk$  mSnfmi,  1937  A.  11.  C.  m  (2  OCA),  ofttoaming  a  hmgB 
Imi  M  cdkiB  icmd  ooasliriBe  ; 
m  Tk$  JrHufi,  19S3  A.  !!•  C.  m  (8  CCA),  concerning  a  shipload  of 
cork  from  IMmi  Ibr  Biiladelphia,  with  port  of  refuge  ex- 
penses claimed  by  the  ship  against  the  cargo; 
f%9  Westmorelcmd,  1936  A.  M.  C.  1680  (2  CCA),  ocmoeiniiif  m 
baige  load  of  chouiiili  lowod  ooiatviiw; 

9iio  Igil  «f  the  *•  private  carriage  "  doctrine  appeared  to  be  whether 
the  cargo  was  shipped  by  a  single  shipper,  or  by  two  or  more.  If 
tiiere  was  but  one  shipper,  he  and  the  earner  could  contract  as  thay 
pleaaad,  r^^low  ^  the  proMbitions  of  Saeftioiis  1  and  of  the 
Harfcer  Act  These  Seetkna  do  not  say  anything  about  chartera  or 

^*arlei«ra;  they  do  not  prohiliit  the  makers  of  a  charter  parly  from 

^caitiacthig  as  't]|||||ll||hase  about  negligence. 

'^"'^'^  situation  of  a  biU  of  lading  issued  when  the  vessel  was  under 
cliarter  depended  on  many  facts,  and  was  confusing.   Most  of  the 
litigated  cases  were  suits  between  the  ship  and  hi  charterer.  The 
^flofis  was  a  suit  by  the  ship  against  biU  of  lading  cargo  to  Qeneral 
Average;  ilie  diarimparty  stipulated  the  York-Antwerp  Rules  of  1890 
Iwit  the  master  i%ned  hills  of  1||||||  stipulating  the  Kules  of  1924  and 
lie  court  held  that  the  ship  was  bound  by  the  charter  and  the  1890 
lules.  The  FmmcUff,  1938  A.  M.  C.  223  (D.  Md.),  affirmed  without 
opinion,  1939  A.  M.  C.  1420  (4  CCA),  was  a  suit  by  dofw  /Ms  pur- 
chasers  for  value  of  negotiable  hiUs  of  lading  ianed  by  the  matter  of 
a  chartered  sU p  to  the  charterers,  for  damage  to  cargo  shipped  from 
Japan  to  laltimora  The  hHii  of  lading  had  no  Harter  Act  clause 
htlt  the  «>J«^  Cwho^^  were  unknown  to  the  bm  of  lading 
aonsignees)  contained  lP%irter  Act  clause.    Judge  Chesnut  held 
tiat  the  bill  of  lading  holders  were  entitled  to  rely  on  Harter  Act 
conditions,  saymg;  «  Much  of  the  shipping  of  the  world  is  dma  on  lie 
faith  of  hills  of  lading  under  c  i  f .  contracts.  It  is  highly  essential 
In  this  loim  of  commerce  that  the  purchasers  of  goods  shaU  be  entitled 
to  11%  «  Am  MOb  el  lading  free  from  equities  in  favor  of  the  ship 
as  against  a  charterer,  m  the  absence  of  notice  to  the  contrary/' 
|IP^2).  fie  therefbre  held  that  the  ship  was  not  exempted  by  the 
omrler  party  agreement  from  liability  for  damage  ky  nesliMiit 

rtmge  actually  performed  by  the  chattoer,  as  was  eipressfy  stipu- 
lied  in  the  charter  party. 

■sidllhltellHHk^Khns  nzeasiited  a  slia^tti^^^fl^ifc  iiMiKattii  j.  

jPKij^l^P^llppp''    jnwHTOi       ^"'VIIIIII^HP''*  •■Wi#«in  two  well-settled 
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fnks  of  policy  and  the  emerging  rules  as  to  c.  i.  f .  contracts.  On  the 
one  hand,  it  has  been  well  settled  that  there  is  freedom  of  contract  in 
respect  of  charter  parties.  Two  men  willing  to  lease  a  ship  may  make 
any  contract  they  please  as  to  where  liability  for  any  loss  shall  falL 
It  has  also  been  firmly  settled  that  the  master  of  lie  Tsssel  has  no 
aathotsty  whatever  to  diange  imt  modify  the  diarter  party  oontzaot  hy 
meanaof  aUllof  laidUng.  The  Arnel^  heids  liat  boli  of  these  rules 
must  yield  to  the  public  commercial  interest  in  the  effectiveness  of  a 
negotiable  bill  of  lading  as  part  of  the  system  of  c.  i.  f.  financing  of 
the  movement  of  goods,  whenever  the  master  varies  the  charterparty 
by  signing  a  negotiable  bill  of  lading  whiiii  passes  into  lie  hands  of  a 
5oiia  fide  purchaser. 

Compared  with  this  statement  of  the  Harter  Act  law,  the  act  of  19311^^' 
iosa  not  ^lier  so  grealy  as  had  been  liought  The  Act  of  1936 
applies  to  every  bill  of  lading  and  to  every  "similar  document  of 
title  "  in  so  far  as  it  relates  to  "  carriage  of  goods  by  sea/'  Section  1 
(b).  It  does  not  apply  to  charter  parties,  which  are  not  "  documents 
of  title  to  goods,''  but  leases  or  ccmtracts  for  the  services  of  ships.  N<nr 
does  it  apply  to  mere  reee^itB  lor  caigo  carried  nnder  a  diaiter  party, 
it  ia  irmly  eslal^shed  thai  a  receipt,  althou^  m  the  form  of  a  bill 
of  lading  (straight  or  negotiable)  is  still  merely  a  receipt  as  between 
the  ship  and  the  charterer.  The  Gonzenheim,  1930  A.  M.  C.  122  (5 
CCA) ;  it  is  also  still  merely  a  receipt  between  the  charterer  and  the 
shipper  of  the  cargo  if  the  shipper  has  knowledge  of  the  charter  party. 
Hence  it  is  thought  that  an  usnegolated  bill  of  lading  whidi  is 
merely  a  receipt  for  goods  under  a  diarter  party  is  not  governed  by  the 
1936  Aet,  nnless  and  nnH  it  is  negotiated  nnder  sudi  circumstances 
liat  it  becomes  the  contract  of  carriage,  or,  as  the  Act  expresses  it  in 
Section  1  (b),  "from  the  moment  at  which  such  bill  of  lading  or 
similar  document  of  title  regulates  the  relations  between  a  carrier  and 
the  holder  of  the  same.'* 

The  doetrine  of  "private  carriage  must  hereafter  be  restricted  to 
OBizisi^  under  charter  party  will  an  nnn^olsted  IhH  of  lading;  or 
to  the  non-commercial  transactions  motioned  in  Section  6.  This 
points  to  the  use  of  a  "straight''  bill  of  lading,  which  cannot  be 
negotiated.  (Pomerene  Act,  sections  2  and  3).  In  ordinary  times, 
that  is  a  serious  handicap  to  trade;  but  in  war  times  the  necessities  of 
blockade  controls  restrict  the  use  of  freely  negotiable  Inlls  of  lading  in 
nnaafiir  triiiinfl  anvwa'v> 


0^t«rtmrm^$  aipmimm.  Bile  iif  ladiitf  iigiied  by  a  charts 
_      own  foms  and  sigii«i  hj  tbe  iMi^&refn  agent  "  for  the  Master  "  in 
accoidamse  with  the  Master's  written  authority  bind  the  vessel,  the 
ahipowner^  and  the  charterer:  The  Qmrrington  Court,  1940  A.  M.  0, 
#   1546,  at  1654 ;  (S.  D.  N.  Y.). 

Tim  same  case  held  that  when  the  duurtefparty  ]iioc»iNttat«8  the 
OifiiliB  nf  Ckwds  by  Sea  Ajb*,  the  sh^Mvner^a  dbligaM<m  to  the 
charterer  with  lespeet  tn  daims  bjljlil^  shipments  is  the  same 
as  that  ewid  U  hMm  of  bills  of  lading  governed  by  the  Act ;  and,  the 
court  added,  it  stil  aHowed  some  scope  to  the  warranty  of  seaworthi- 
ness contained  in  the  charterparty/"  P.  1566. 

■Illll 

^    Jbfimiiil  Omtents  of  the  Bill  of  Lading — Clause  Paramount 

iidiilii  18  requires  that  "eTeiy  bil  of  lading  ♦  •  ♦  idiidh  is  aii- 
tewse  of  a  coiitiact  for  the  carriage  of 

Wmiei  8Mm,  m  loi«ign  tiade,  shal  contain  a  statement  that  it  shaU 
IPI^  ha?e  elect  snbjecl  to  the  provisions  of  '*  the  Carriage  of  Goods  by  Sea 
Act,  1886.  The  Canadian  Act  in  Section  1,  the  Newfoundland  Act 
in  Section  8,  and  the  British  Act  in  Article  1,  make  the  same  reqnire- 
^     ment  in  respect  of  bills  of  lading  issued  in  those  countries.  The 
language  was  inieiproied  hf  the  Snpr^  Court  ol  Nova  Scotia  to  be 
imperatife,  so  that  the  bil  of  lading,  lacking  the  refoired  Clause 
Parainoiin%  would  be  illegal  and  wholly  ineffective  between  the  con- 
I  «»d  the  ship.  The  Hwrry  On  {Vita  Products  Inc.  vs.  Unus 

^Shipping  Co.,  Ltd,),  1938  A.  M.  C.  129,  (1938)  2  Dominion  L.  E. 
-^-Wg,  383;  but  this  view  was  disapproved  and  the  case  was,  to  this 
extent,  reversed  upon  appeal  to  the  Privy  Council^  wydi  held  that 
the  requirement  of  a  Clause  Paramount  ili^^  and  not 

Imfmtive^  1888  A.  M.  C.  267,  (1838)  A.  |f.  es  LI.  L.  b1  81, 
66  T.  L.  1.  408.  The  ease  has  been  discussed  at  page  119,  supra. 

fie  Palestine  Ordinance,  enacted  by  a  British  Order  in  Council, 
requires  more  cannily  that  every  biU  of  lading  shall  be  deemed  to  ha¥e 
effect  subject  to  the  Rules.*  * 

.      It  may  happen  that  two  clauses  paramount  are  endorsed  on  the  same 
»  %ai  of  lading.  See  The  Steel  Immtor,  IMi  A.  M.  C.  168  (D.  Md.). 
If  one  of  tli^n  velers  to  the     fori,  the  court  will  apply  that  one.  If 
boil  should  refer  to  foreign  laws,  the  court  would  presumably  apply 
■lie  one  which  referred  tO'  'iiie  place  of  shipment 

IM^  471. 
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Congress  has  not  provided  any  penalty  for  a  laihife,  on  the  part  of 
a  shipper,  carrier,  or  agent,  to  insert  the  clause  paramount  in  a  bill 
of  lading.  It  is  therefore  suggested  that  a  violation  of  this  section 
may  be  unpenalized,  and  that  the  courts  will,  in  any  case,  oonstme  the 
bill  of  ladkig  as  though  it  contained  the  danse  paxamoont^  inasmndt 
as  the  introductory  section  of  the  Act  expressly  dedaiea  ^tibat  efeiy 
bill  of  lading  *  ♦  ♦  which  is  evidence  of  a  contract  for  the  carriage 
of  goods  by  sea  to  or  from  ports  of  the  United  States,  in  foreign 
trade,  shall  have  effect  subject  to  the  provisions  of  this  Act/'  The 
courts  may  imply  a  clause  paramount  in  an  incoming  bill  of  lading.f 
There  is  no  difficulty  in  implying  the  same  cknse  paramoont  in  an 
ontward  bill  oi  lading.  Skackmm  m  Cunard,  1840  A.  M.  C.  871 
(S.  D.  K.  Y.). 

An  alternative  would  be  to  hold  the  carrier  bound  by  the  "  Eespon- 
sibilities  and  Liabilities,''  and  deny  him  the  benefit  of  the  "Eights 
and  Immunities";  this  would  assume  that  attempts  to  evade  the  Act 
will  always  emanate  from  the  carriers  against  the  wishes  of  the 
shippm  of  goods. 

It  may  be  xeuMurfesd  that  Messrs.  Temperley  ft  Yanghan  hare  ex- 
pressed the  view  that  imder  the  English  laws,  a  failure  to  insert  the 
clause  paramount  in  any  bill  of  lading  may  be  a  misdemeanor,  punish- 
able by  fine  and  imprisonment.  This  is  apparently  not  the  law  under 
the  federal  system  of  justice  in  the  United  States. 

A  nUiable  cUmee  paimmemi  for  Ammicm  tndes  f^ads  m  foMows: 

"  This  bill  of  lading  shall  have  effect  subject  to  the  provisions 
of  the  Carriage  of  Goods  by  Sea  Act  of  the  United  States,  ap- 
proved April  16,  1936,  which  shall  be  deemed  to  be  ineoiporated 
herein,  and  nothing  herein  ccmtained  shall  be  deemed  a  aomnder 
by  the  carrier  ei  any  of  its  r^ts  or  fyitiniiiiHwg  or  an  increase 
of  any  of  its  reiqMmsibilities  or  liabilities  under  said  Act.  If  any 
term  of  this  bill  of  lading  be  repugnant  to  said  Act  to  any  extent, 
such  term  shall  be  void  to  that  extent,  but  no  further.*' 

Loading  Marko  QmmUiff,  Wmgkt,  Mte* 

The  bill  of  lading  must  show  the  leading  marks.  A  carrier  may 

properly  add  special  agreements  as  to  the  size,  color,  etc.  of  the  marks. 

The  carrier  must  state  either  the  number  of  pieces,  packages,  or  the 
quantity,  or  the  weight  of  the  cargo  received  ;  he  is  not  compelled  to 

t  Knott  v».  Botany  Worsted  Mills,  1898,  179  U.  S.  69,  at  74. 
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•tftte  moie  than  mm.  The  ctmer  is  nol  knmd  to  know  tiie  tndt 
significance  of  the  giwb  BMurks.  mmm  Aim  (SDNY),  1981  A.  M. 

Cargo. 

m^hU  AMcerimmd  %  ThM  FmrUea.  The  hnlk  cargo  provision, 
%iileii  11,  is  word  for  word  the  same  as  the  bulk  cargo  clause  of  the 
British  Act,  Section  6,  and  the  Canadian  Act,  Section  6.  The  clause 
was  devised  to  meet  the  special  needs  of  the  coal  trade;  it  is  also  useful 
in  the  grain  trade,  in  some  ore  trades,  and  to  some  extent  in  the  bulk 
oil  trades.  While  this  section  plainly  modifies  tiia  pmiaioii  of  Section 
3  (3)  which  states  what  the  bill  of  lading  shall  oontain  in  the  way  of 
iesoription  of  the  goods,  and  Section  8  (4)  and  (5)  as  to  the  effect  of 
the  bill  of  lading  as  a  receipt  for  the  cargo,  there  has  been  no  recent 
criticism  of  the  bulk  cargo  clause,*  and  no  dissatisfaction  with  its 
operation.   Section  11  must  be  reaf  in  connection  with  Section  21 
of  the  Pomerene  Act;  it  will  be  noted  that  the  Fomerene  Act  does 
nol  provide  for  loading  and  counting  of  cargo  by  tbiid  ptrtier^  but 
iaitB  its  langoage  to  loading  and  counting  by  either  the  carrier  or  by 
Hie  ahifiier.  In  the  ocean  ctnying  trades,  bulk  cargoes  are  often 
loaded  by  raflways  and  grain  elevator  companies,  which  are  neither 
carrier  nor  shipper.   The  bulk  cargo  clause  would  seem  to  be  a  per- 
fectly proper  added  provision  to  cover  such  situations,  to  which  the 
lules  reaUy  do  not  apply.  It  must  always  be  xeMnbemd  that  the 
Boles  are  not  a  maxf^  code  of  bil  of  lading  law,  but  represent  an 
agreement  for  the  unificatian  of  emimn  rules;  additional  clauses, 
not  cmiliaiy  to  the  roles  which  have  been  standardized,  may  therefore 
be  devised  at  any  time,  either  by  a  legislative  body  or  by  commercial 
interests. 

* 

Mtm-Mnimff  8iai§mmU8  of  Faliw,  Quantity  and  Quality. 
PWhfle  the  Act  says  that  the  biU  of  lading  need  state  caily  tie  num- 
W    lllpes     the  quantii7  or  the  weiglit  ol  Oo 
d«iii^PPecessaiy  to  stale  afl  of  these  ficii  Mid  ^ 

llllg^  logp  piuppoMs  of  eiport  permits,  customs-house  entries 
etc  Sldh  additieiiil  statranents,  if  clearly  indicated  as  such,  would 
Man  to  be  ami-binding  on  the  carrier  and  not  guaranteed  by  the  ship- 

•  tkmm  wm  efitleini  fa  1022  flie  .AmerlcMi  nMat  packers,  although  they 
do  aol  Many  tMp  eaifw:  8m  Mmm  UnIm  tb.  Barter  Aotf—ArgumenU 
l»  Ofpmmm  (to  the  Bagiie  MmK  p^pwred  ly  the  Institiite  of  American 
Mnt  Mm.  Wm  h  1%  iolliHi. 
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fer  to  the  carrier.  Similar  statements  are  currently  required  for  war 
and  blockade  purposes.  See  War  and  Blockade,  post. 

Order  and  Condition  of  Goods. 

The  bill  of  lading  must  state  the  apparent  condition  of  the  goods. 
Seetioii  3,  sub-section  3(c).  Tliis  appears  to  overthrow  ^  rule  of 
the  lOa  de  Panay,  267  IT.  S.  260,  1925  A.  M.  G.  447,  that  a  bill  of 

lading  containing  no  statement  at  all  as  to  the  condition  of  the  goods 
is  not  a  representation  of  their  good  order  and  condition.  See  also 
Ooyaz  {2CCA),  1924  A.  M.  C.  1469,  3  F.(2d)  663;  West  Campgam 
(D.  Mass),  1937  A.  IL  G.  427. 

But  it  should  be  noted  Hutt  a  ineie  iMeDiaiil^^^l^  lio  iMcdiaiidlse 
is  in  apparent  good  order  and  condition  does  not  relieve  the  cargo- 
plaintiff  of  his  initial  burden  of  proving  its  true  condition  at  the 
time  of  shipment,  as  a  condition  precedent  to  maintaining  any  cause 
of  action  for  cargo  damage.  Niel  Maersh  (2CCA),  1937  A.  M.  G. 
976,  91  F.(2d)  932,  certiorari  denied,  1937  A.  M.  G.  1646;  Glao- 
gow  Mmm  (SDNT),  1937  A.  IL  G.  625;  Alhers  Bros.  MiUing  Co.  vs. 
Hauptman,  1938  A.  M.  G.  73B,  95  F.(2d)  286  (9GGA).  It  is  instruc- 
tive to  compare  the  Niel  Maersh  case  with  the  Vallescura  decision,  293 
U.  S.  296,  1934  A.  M.  C.  1573.  In  each  instance  cargo  was  damaged  by 
two  different  causes,  and  the  effects  of  these  causes  could  not  be  sepa- 
rated. In  the  Niel  Maersh  case,  the  cargo  (fish  meal)  was  perhaps  not 
in  good  osder  when  shij^Md,  and  raffined  further  damage  on  the  ship; 
the  eiigo  owner  could  not  ot  wmM  not  prove  iiie  tmo  condition  at 
the  time  itf  i^pment,  and  tiie  court  refused  to  bear  his  case.  In  tiie 
Vallescura  the  cargo  (onions)  was  damaged  partly  by  negligent  failure 
to  ventilate  in  good  weather,  and  partly  by  inability  to  ventilate  in 
bad  weather;  the  shipper  proved  good  order  upm  shipment  and  the 
abxp  was  held  liable  for  all  the  damage. 

file  (hno  {mOA},  1931  A.  M.  G.  1497,  iliiiig||||||bii  of  an 
mitrao  itetsment  of  tito  eonditiQit  of  tiie  mmliandke;  a  dean  bOl  of 
lading  was  given  for  cheese  actually  in  rotten  condition.  One  lot  of 
cases  appeared  sound,  another  lot  had  cases  visibly  broken  and  a  third 
lot  had  cases  visibly  stained  by  contents.  The  plaintiff  accepted 
drafts  in  reliance  upon  the  dean  bills  of  lading.  The  veasel  was 
bald  hMt  lor  the  loss  on  the  third  lot  oolj,  tiie  shipowner  being 
estopped  to  deny  the  dean  receipts  issued  for  cases  visibly  stained  by 
contents. 


lis  ( 

The  came/s  ri^it  to  iiiTes%ite  Hie  pwioiis  history  of  the  ctigo 
ilii  to  force  the  production  of  testimony  concerning  it  has  been  a 
•OUMi     lharp  controversy.  If  the  carrier  has  such  a  right  and  the 
owBer  obstructs  it,  the  natoial  inference  would  bt  that  the 
i,  if  produced^  would  be  unfaforable  to  tiio 
ship  is  bj  no  means  litef? ocably  bound  by  the  form  of  receipt 
m  U.  8^  im  iu  M.  0.  982, 1«  V.(U)  813  (H  ©.  M.  Y.), 
affd.  without  opinion,  16  F.(M)  815  (»CCA). 

fllS^I^HWcWefi  Okm§»-'B$n$fU  of  Insurance  Clauses, 
■^t^,-^  Section  3  (8),  second  paragraph,  dedarea  that  "  benefit  id  insur- 


a  4 

an 

1 

W0''  of  ''loan  receipts resulting  from  the  Mtaation  disdosed  in  Luehen- 
ImI  m  MeOaihan  Sugar  Refining  Company  *  and  the  Turret  Crown 
may  therefore  now  be  discarded.  The  prohibition  of  "  benefit  of  in- 
iurance  "  clauses  cannot  be  supposed  to  extend  to  "  insured  bills  of 
llld^  such  as  were  considered  by  the  Supreme  Oomrt  in  the  Dixon — 
¥tiif^  301  U.  S.  646, 1937  A.  M.  C.  697,  at  703.  An  ''maitred*'  hill 
ill  lading  does  not  leliefa  the  carrier  fnmi  liability;  quite  to  the  con- 
tiary,  it  imposes  on  him  a  liability  commensurate  with  that  of  an 
which  liability  he  undertakes  to  insure. 


f  1 W"^* 


Seaworthiness,  Due  Diligence,  Sea  Peril,  Ad  of  Qod,  Latent  Di 

The  Convention  and  the  Aota  have  fnml^  adopted  the  Harter  Act 
idea  that  ''  dne  diligence  ''  ia  the  ntmoal  liiat  can  be  required  of  the 
shipowner  and  the  carrier,  and  that  losses  which  occur  in  spite  of 
due  diligence »  shall  be  borne  by  the  cargo  interests.  The  Harter 
Act  formula  is  thus  now  the  general  expression  of  the  distinction  long 
referred  to  on  the  Continent  as  that  between  "  fautes  nantiques  and 
''fautea  commercialei,''  and  the  many  American  deeiaiflDa  on  duo 
diligence  are  taluaMe  precedents.  What  ia ''due  di&genoe?''  The 
courts  ha^e  refused  to  slate  a  definite  formula,  and  judge  each  c^se 
on  its  facts,  keeping  the  shipowners  in  the  dark  until  the  event  is 
known.  This  attitude  undoubtedly  stimulates  the  ship  owners  strongly 
to  err  in  the  direction  of  being  over-diligent  If  the  ah^  aod  cargo 
arrive  safely,  obviously  there  has  hem  adeq[nata  dil^ence,  or  good 
JtaiE.  If  the  ship  ia  lost,  m  arrives  with  a  damage,  the  question  is 

•Lmkemlmt^  m  MeCahan,  1»18,  248  U.  S.  139;  Tmrvt  Ormm,  19U  A.  M. 
G.  25%  m  red*       certioiaii  dmltd,  264  U.  &  §01.  GL  33  Harv.  L.  &  Hf  . 
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whether  the  loss  was  due  to  lack  of  due  diligence  to  make  seaworthy, 
etc.,  or  to  a  sea  peril,  Act  of  God  or  latent  defect,  operating  in  spite  of 
the  ezerdae  of  due  diligeoce. 

The  g^ieral  atetem^  in  the  SUvia  (1898),  171  IT.  S.  462,  464, 
that  a  ship  must  be  "  reasonably  fit  to  carry  the  cargo  which  she  has 
undertaken  to  transport/'  considering  the  season  and  the  waters  to  be 
cjrossed,  remains  the  basis  of  the  extensive  gloss  developed  by  the 
cases. 

In  The  BosaMa^  Jmig/d  Mouses  said,  raiher  picturesquely,  that  a  peril 
of  the  aea  ^meana  aomething  ao  catastrophic  aa  to  trium;^  over  liiose 
salegnarda  by  which  skillful  and  vigilant  seamen  usually  bring  ship 
and  cargo  to  port  safely"  (2CCA)  (1920),  264  Fed.  285.  This 
phrase  has  been  quoted  on  countless  occasions.  Concerning  it.  Judge 
Chase  later  said:  ''With  this  we  are  quite  in  accord.  This  state- 
ment, however,  did  not  add  to  nor  detract  fma  what  had  previously 
been  a  peril  of  the  aea.  One's  conception  of  what  is  catastrophic  may 
differ  from  Hiat  of  anotiber;  but  the  words  so  catastrophic  could  of 
course  be  replaced  by  colorless  words  like  of  such  a  character— wiih- 
out  changing  the  legal  import  at  all.  The  law  was  left  as  stated  in 
the  Warren  Adams  (2CCA),  per  Wallage,  OL  J.  (1896),  74  Fed. 
413,  415;  and  the  CHMa  (3CCA),  per  Bodsebb,  Ct.  J.  (1914),  318 
fed.  744,  746,  wMdk  wm  cited.  In  the  Womn  Aiama,  the  defini- 
tion ia:  dU  marine  casualties  restdting  from  the  violent  action  of  the 
elements,  as  distinguished  from  their  natural,  silent  influence  upon 
the  fabric  of  the  vessel;  casualties  which  may,  and  not  consequences 
which  must  occur.  The  definition  found  in  the  CHMa  ia:  pmUg  of 
the  seas  are  understood  to  mem  those  psrik  whdd^  ear0  pseuNmr  to  the 
sea,  and  wkiek  ars  of  sa^ramSnarf  mOmrs  or  arise  from  irresistible 
fores  or  ovsrwheHming  power,  and  which  cannot  be  guarded  again^ 
fty  the  ordinary  exertion  of  human  skill  and  prudence.  A  multiplicS- 
tion  of  definitions  will  result  only  in  a  multiplication  of  words  without 
serving  any  useful  purpose.  The  difficult  task  is  not  to  deine  in  gen- 
eral terms  a  peril  <^  the  sea,  but  to  deteimine  whediar  some  estab- 
Mahed  faeia  and  dreumsfcaneea  lal  wi^  a  sound  definition.  These 
opiniona  may  be,  at  variance  and  give  to  dose  cases  little  value  as 
precedents.  Yet  tMs  situation  obtains  largely  throughout  the  whole 
administration  of  justice,  because  it  is  impossible  to  do  away  entirely 
with  the  human  element  in  applying  the  law  to  the  fa^^'  Se^en 
proceeded  ta  find  that  the  lessel  had  been  made  asmrthy  wifii  due 


diigmui  before  les?i]ig  Colomba  for  lf«ir  York,  and  that  the  entry 
of  aeawater  into  a  hold  was  due  to  hurricane  weather  in  the  North 
Allantic  in  the  month  of  January.  MakaUa  (Duche  <&  Sons  vs. 
Brocklebank  and  Cwmrd)  (2CCA),  1930  A.  M.  C.  717,  at  718,  40 
t.(2d)  418. 

^  ''llll^^  Leersied  Habu  has  asM:  phrase 

f«>il0 liaa  at  tinoi'  heen  treated  as  though  its  meaning  were 
eaoterie;  Judipe  Hovqh's  fivid  language  in  The  Rosalia  has  perhaps 
given  currency  to  the  notion.  That  meant  nothing  more,  however, 
than  that  the  weather  must  be  too  much  for  a  weU-fovnd  ▼essel  to 
withstand.  The  standard  of  seaworthiness,  like  so  numj  oflm  ligal 
rtea^v^  atiisl  always  be  uncertain,  lor  the  law  cannol  fix  i&  adraiiet 
the  precamtms  in  liiiE  and  gear  which  will  be  necessary  to  meet  the 
manifold  dangm  of  iiie  sea.  That  Judge  Hough  meant  no  more  than 
^lii  in  ThB  Rostdia  is  shown  by  his  reference  to  the  definition  in  The 
Wmrren  Adams  as  the  equivalent  of  what  he  said.  ♦  ♦  ♦.  It  would  be 
too  much  to  hope  that  The  Rosalia  will  not  continue  to  be  cited  for 
more  than  this ;  but  it  would  be  gratifying  if  it  were  not'*  Tk$  i^nplas 
Mam,  im  A.  M.  ©•  1087,  at  1000-91  (SOGA). 

The  case  nf  Fmm  was  that  a  caigo  sleaiiar,  eompletely  recondi- 
iiiiei  alter  bud  war  sertioe,  suffered  a  series  of  boiler  breakdowns 
on  a  ronnd-ihe-world  voyage,  due  to  loss  of  steam  through  leaks  de- 
veloping in  the  main  reciprocating  engine;  it  turned  out  that  there 
a  fundamental  mis-alignment  of  the  parts  of  the  main  oigine 
wiich  surveyors  and  repairmen  at  vaiions  porta  to  detect. 

Finally  Wmm  was  a  breakdown  in  nid-Atitfitiey  followed  by  long 
delay  at  an  Amea  port  of  refuge,  during  which  period  the  cargo  of 
juts  took  fire  imm  natural  causes.  The  vessel  was  held  to  have  been 
tmaeaworthy  when  leaving  Calcutta,  where  the  jute  was  loaded.  The 
anticipated  defense  of  the  "  fire  stotutes failed  because  the  bill  d 
Jading,  through  an  obvious  Oferdght  in  draftamanahq),  did  not  xeto 
|b  the  Bfitish  and  Anieiican  ''fire  slatutse/  but  <»  eontrary 
iMely  oiMiained  an  ^roeptibn  of  fire  pmidei  iiie  vessel  sltonld  be 
filllioi'lJiy  on  sdling^  whidi  waived  the  statutory  defense  under  the 
facts  of  the  case.  Bank  Lm$  vs.  Porter,  EDVa.,  1927  A.  M.  C.  346, 
affirmed  (4CCA),  1928  A.  M.  C.  761;  certiorari  denied. 

In  Singleton  Abhey,  a  foreign  vessd  oveiiiauled  in  Botteidani  «Hlt 
a  round  voyage  to  Haiti,  and  on  the  return  passage  to  Antwem  fiBed 
W  ™  ^^'"^      piwraoualy  been  empty;  a  rivet  was 
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then  missing  from  the  bulkhead,  so  that  water  ran  into  the  forward 
hold  and  damaged  the  coffee  cargo.  The  bill  of  lading  stated  an 
eieqption  agaaisl  ^'unaeawwibiness,  provided  all  reaaonabk  means 
have  been  taken  to  provide  against  such  unseaworthiness/'  but  did  not 
add  prior  to  commencing  the  voyage.  The  court  in  the  absence  of 
proof  of  any  foreign  law  applicable  to  this  foreign  voyage,  applied 
the  American  doctrine  of  Caledonia  (1894),  157  U.  S.  124^,  and  Corifr 
Pnnce  (1897),  170  S.  655,  and  held  the  fordgn  v«m1  unaea- 
and  liiyUe,  saying  iUt  tiieie  is  no  d^erraioe  betwem  excep- 
tions against  delsdi  in  hull  and  gear  and  those  against  unseaworthi- 
ness as  such.  (2CCA),  1932  A.  M.  C.  773,  certiorari  denied. 

A  vessel  seaworthy  by  the  usual  standards  when  built,  and  main- 
tained in  that  same  condition,  may  in  time  become  imseaworthy  merely 
due  to  the  advance  in  standards  of  oonstrudion.  In  tiie  case  of  tiio^ 
Manchwria,  the  veasel^a  dbain  was  located  abaft  ibe  collision 
buU&eadf  and  was  not  separated  from  Uie  forward  hold  by  a  water- 
tight bulkhead  extending  to  the  deck,  which  was  usual  and  proper 
practice  at  the  time  the  ship  was  built  in  1904.  In  1920  and  1925  the 
classification  regulations  were  altered  to  require  a  watertight  bulk- 
head, but  the  bulkhead  of  this  ship  was  not  altered.  In  1985  the  ship 
encountered  a  hurricane,  which  was  a  sea  peril,  and  water  entmd  the 
duun  locto,  overflowed  and  reached  the  cargo.  No  such  damage  had 
occurred  during  the  vessel's  23  years  of  service.  The  court  held  the 
owners  liable  in  personam,  saying:  "The  owners  neglected  the  pre- 
cautions thus  indicated  as  reasonable,  and  an  injury  resulted  ^om 
the  anticipated  source  of  trouble.  Under  these  circumstances  we  can- 
not 9Kf  that  they  met  the  burden  of  proving  due  ^jiiig^CT  in  wftH^g 
the  Teasel  aeawoortiby.''  AtUmUc  Transport  Go.  and  1.  M.  M.  Co.  vs. 
Eownberg  Bros,  d  Co.  (9CCA),  1929  A.  M.  C.  1539. 

The  search  for  latent  defects  does  not  require  the  ship's  equipment 
to  be  tested  to  the  point  of  destruction;  in  the  Floridiaai  case,  where 
the  steering  chains  broke  on  a  vessel  recently  recommissioned  after 
prolonged  lay-up,  the  Circuit  Court  of  Appeals  said,  in  reversing  the 
trial  court:  ''It  appears  that  ilie  chains  were  not  only  tested  for 
cracks  witii  a  hammer,  but  that  an  actual  test  of  the  whole  gear  was 
made  at  the  dock.  •  •  ♦  This  put  a  good  strain  on  the  chain  and 
seems  to  be  the  most  thorough  test  possible  aside  from  actual  use  in 
very  bad  weather.  To  require  that  would  be  to  read  the  'due  dili- 
gpioe '  danse  out  of  the  bill  of  lading.  *  «  •  H  eoa^ebni  mm  con- 
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tUtmA  tiie  mmt^  sesworthj,  after  ii  tiipection,  wWi  full  knowledge 
of  nfwiit  mMi»,  it  indicated  that  due  diligence  had  been  used  for  the 
eipectable  strains  and  tests  of  her  voyage,  and  the  vessel  owner  was 
jnatified  in  believing  her  fit  for  the  vojrag^^  per  Maktoit,  Ct  J, 
(ICOA),  l$m  A.  M*  C.  im;  8»  14M)  m,  eMmm  innied,  im 

The  IkmM  was  a  ease  d  stranding  while  the  Alaska  pilot  was  stand- 
ing a  watch  in  excess  of  the  number  permitted  by  the  Three- Watch 
•tatnte;  the  watch  oflScers  were  not  divided  into  three  equal  watches 
^  ^  excess  number  of  hours  was  assigned  to  the  pilot 

Vhe  oon^llpfihvn  the  mk  that  when  a  statstaj  nde  is  nolsted, 
imiliittg  in  cargo  loss,  ti«  evnier  inagr  not  bm  ^  henflfil  of  the 
lawful  exoeptiiaia  (in  Hiis  case,  errors  ixf  navigation)  nnless  it  shows 
(in  ile  language  of  T*«  Fmm^lvmia,,  86  U.  S.  125  at  156)  that  the 
violatkxn  not  only  did  not,  but  could  not  have  contributed  to  the  loss. 
1989  A.  M.  C.  930,  aflfirmed  after  re-argument,  1940  A.  C.  877 
(SKXSA),  certiorari  denied,  1940  A.  M,  C,  1620. 

'  IpPMii  disenaBing  various  aspects  of  tie  matter  have  been : 

"^mk^iMi^^^^^  «»d  ^«  -8*^  1«38  A.  M,  C.  n%  (aCCA)  in 

respect  of  aiofoacy  of  charte; 
f  *s  /.  JrdbMi  Kmam,  1988  A.  M.  C.  1»0S  (iCCA),  relating  to 

genetal  nnseawodiiiMS  of  a  wooden  schooner  which  leaked  and 

foondered  in  ordinary  weather; 
TkM  JAbmdtMr,  1988  A.  M.  C.  141  (E.  D.  N.  Y.),  where  a  screwping 

rivet,  intended  for  draining  bilges  on  drydod^  conoded  and 

fell  oit; 

Th$  T€Mo,  1939  A.  M.  C.  1167  (1.  B.  K.  Y.),  hnkm  crankshaft 
due  to  latent  d«^  nut  disooviralile  wMh  due  diligence ; 

Ws  Bm  Bk$o,  1989  A,  M.  C.  1167  (9€CA),  deck  cargo  lost  when 
vessel  rolled  to  nnnsoal  degree; 

Th9  AAn,  mm  A.  M.  0. 164  (S.  D.  Y.),  error  in  taking  a  radio 
bearing; 

Tk€  Sargent,  1940  A.  M.  C.  670  (B.  D.  Mich.),  wateip^w  in  grain 
'     cargo  hold  hrokm  by  frost; 

TJh  gmSrm§im  Cmuri,  1940  A.  M.  0. 1846  (S.  D.  N.  Y.),  main 
"       injectKin  p^        due  to  latent  defect  in  braze,  aggravated  by 
^"•^       diiincification ; 

rfc#  Mmi,  1940  A.  M.  C.  1299  (9CCA),  under  the  Hariar  AlSt, 
perishable  cargo  spoiled  die  to  delay  cansed  by  strike  of  tbo 
orewj 
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The  Iowa,  1941  A.  M.  0.  Ill  (D.  Ore.),  under  Harter  Act  con- 
ditions, vessel  lost  on  Columbia  Eiver  Bar  in  a  storm;  the  case 
is  described  at  page  125-6; 

The  Ruth  1941  A.  M.  C.  376  (Wash.  State  Sup.  Ct.),  under 
Harter  Act  conditions,  vessel  lost  after  strikiiig  a  ioating  log; 
the  oise  is  described  at  page  126^ 

!l^e  older  authorities  have  been  collected  in  Loed  &  Sprague's 
volume  of  Cases  on  Admiralty,  by  Cabvbs  on  Carriage  of  Goods  hy 
Sea;  and  Scbuzton  on  Charter  Forties. 

Bmiwcrthines9----Overloading.  The  United  States  and  Canada  botii 
adhere  to  the  Loadline  Convention  (London,  1930)  which  prescribes 
formulas  according  to  which  the  depth  of  loading  of  vessels  are  re- 
lated, and  £xes  zones  and  seasons  for  loading  to  the  various  pre- 
scribed lines,  and  corresponding  statutes  have  been  ^lacted.  U.  S./ 
Act  <Kf  Marcb  2, 1929,  46  TJ.  S.  Stat  L.  1492.  The  Ckmvention  is  at 
47  U.  S.  Stat.  L.  2228.  The  Canadian  provisions  are  found  in  Sec- 
tions 422-443  and  in  the  Fifth  Schedule  of  the  Canada  Shipping  Act 
of  1934. 

If  an  overloaded  vessel  gets  into  diflBculties  because  of  her  over- 
loading; it  has  been  said  that  the  fact  of  overloading  is  decisEve  as  to 
her  unseawortbiBesB.  Indim  (9CCA),  1984  A.  M.  C.  1060, 71  P.  (2d) 
762;  but  merely  sailing  along  or  straying  across  the  boundary  of  one 
of  the  loadline  zones  does  not  impose  liability  for  cargo  damage  which 
is  not  causally  a  result  of  being  loaded  beyond  the  permitted  point  at 
the  time  and  place  in  question.  Naples  Mara  (2C0A),  1939  A.  M. 
C.  1087.  Owners  were  held  liable  for  losses  due  to  oierloading  before 
tile  Aet  «nd  Gonvvntioii  csme  into  eieet  Fssfrw  (SDNY),  1932 
A.  M.  0.  868.  The  Act  and  Convention  have  not  altered  the  law  as 
to  liability  but  have  provided  a  method  for  preventing  over-laden 
vessels  from  leaving  port 

The  Implied  Warranty  of  Seaworthiness. 

An  historic  doctrine  of  the  English  and  American  admiralty  and 
maritime  law  of  aea  carriage  was  themk  invented  by  the  judges  that 
the  carrier  impliedly  warrants  tbe  ssawcHrtbineflB  of  the  ship.  In  the 
absence  of  any  statute,  and  the  bill  of  lading  contract  being  silent, 
the  courts  have  read  this  inescapable  implied  warranty  into  eveiy 
bill  of  lading.  In  England,  the  courts  have  permitted  the  carrier  to 
iivoid  tbe  jtmdg^  by  any  dear  and  esq^itat  aMmenl  inr  tiia  faiu  nf 
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lading  disclaiming  any  such  warranty.  But  in  the  United  States,  the 
courts  declined  to  enforce  agreements  disclaiming  the  warranty, 
however  explicitly  axpimed;  it  has  hmt  cbonsd  a  rale  of  jrablk 
poliqr  that  a  msmt  cannot  be  allnvei  to  eontract  vliolly  oat  of  the 
Jpnnty.  By  meaai  of  the  Barter  Act,  oanriera  have  been  aUowecl 
Pl  reduce  their  liability  fioni  absolute  warranty  to  the  duty  to 
use  due  diligence;  but  the  complete  exoneration  agreement,  which  is 
falid  in  England,  has  been  invalid  here.  The  Hague  Bulsa  Convention 
makes  no  mention  of  the  implied  warranty  of  seaworthiness,  whiflk  was 
at  no  interest  to  any  of  the  jurists  excepting  the  British  and  the 
Aiaerican%  since  no  otiier  oonntiies  hafe  the  implM  The 
|p|||%  in  enacting  the  Boles  as  legislation  in  1924,  took  the  precau- 
tion of  CTpressly  abolishing  the  implied  warranty  of  seaworthiness; 
British  Act,  Section  6.  The  Canadian  Act  of  1936  likewise  expressly 
^/abolishes  the  warranty;  Canadian  Act,  Section  3.  The  American 
Act  of  1936  does  not  mention  the  warranty;  is  it  thai^ore  still  a 
living  doctrine  of  the  maritime  law  in  the  United  States?  It  would 
Been  that  the  doctrine  has  dearly  been  oterthrown  by  necessary 
implication  from  the  prorisions  of  Section  3  (1),  which  states  cate- 
gorically that 

^the  carrier  siaE  be  boimd,  before  and  at  the  begiuimg  of  the 
Yoyage,  to  exercise  dne  dil^ence  to  make  the  ship  seaworthy  «  » 
This  exact  statement  of  the  carrier's  duty  is  wholly  incompatible  with 
aai  implied  warranty  tiiat  tiie  ship  ihiii  ti  Itei  be  aeaworti^,  a 
mnch  broader  proposition  than  that  slated  in  ^  new  sMnie.  It 
seems  that  the  doctrine  of  implied  warranty,  developed  timmgh  tiie  case 
law  of  the  past  three-qnarleis  of  a  century,  may  be  considered  as  of  no 
fartiier  elSed,  insofar  as  foreign  commerce  by  sea  is  concerned.  The 
doctrine  presumably  will  continue  to  have  its  usual  effect  in  respect  of 
domestic  commerce  conducted  under  the  Harter  A<^  and  in  respect 
of  claims  of  seamen  and  passeiigers,  and  oonosnihig  charters,  bag-* 
gage,  and  all  other  matters  not  relating  to  cargo  carried  nnd^deck 
lUder  tie  toims  el  the  liSi  Act        -  -  ^ 

An  important  change  which  the  Act  makes  in  the  pre-existing  law 
relates  to  the  burden  of  proof  of  negligence  in  case  a  snit  is  bron^ 
against  a  carrier.  In  an  eariy  case  antedating  the  Hnigr  Act,  and 
which  dealt  with  liie  eafiii«e  of  goods  by  se%  liie  United  States 
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Supreme  Court,  speaking  through  Mr.  Justice  Nelson,  said:  "The 
question  is,  not  wlrather  tiie  loss  happened  by  reason  of  the  negligence 
of  tiie  pessona  employed  in  the  emn^^tam  of  tiie  goods,  hat  wbtXbm 
it  was  occasioned  by  any  of  those  causes,  which,  dtiier  aoooiding  to 
the  general  rules  of  law,  or  the  particular  stipulations  of  the  parties, 
afford  an  excuse  for  the  non-performance  of  the  contract.  After  the 
damage  to  the  goods,  therefore,  has  been  established,  the  burden  lies 
npcm  ^  lespondeniB  (the  cairinr)  to  sbow-tiiat  it  was  occasioned  by 
one  oIliM  perila  from  whidi  tiMgr  me  esesfted  by  the  bill  ol  lading, 
and,  efen  utoe  erideDce  has  been  tfcns  given  bringing  the  particular 
loss  or  damage  within  one  of  the  dangers  or  accidents  of  the  naviga- 
tion, it  is  still  competent  for  the  shippers  to  show  that  it  might  have 
been  avoided  by  the  exercise  of  reasonable  skill  and  attention  on  the 
part  of  the  persons  employed  in  tiie  conveyance  <^  the  goods;  for, 
thtto,  it  is  not  deemed  to  be,  in  the  sense  of  1^  law,  sadi  a  ksa  aa  wil 
sxMnpt  the  carrier  from  liaMlity,  but  rather  a  kes  oecaaioBed  by  hia 
negligence,  and  inattention  to  his  duty.  Hence  it  is,  tiiat,  aitiioagh  a 
loss  occurs  by  a  peril  of  the  sea,  yet  if  it  might  have  been  avoided  by 
skill  and  diligence  at  the  time,  the  carrier  is  liable.  But  in  this  stage 
and  posture  of  the  case,  the  burden  is  npon  the  plaintiff  (here  the 
consignee)  to  establish  the  negligence,  as  the  aififmalife  liea  iB$m 
him.''  Ctmk  ts.  Bmiimm  (1861),  5|^U.  S.  (12  Howard)  m.* 

The  roles  here  announced  do  not  appear  to  have  been  altered  by  the 
Harter  Act.  Thus  in  Warren  Adams  (1896),  74  Fed.  413  (2CCA), 
concerning  damage  to  sugar  between  a  foreign  port  and  New  York,  the 
court  said,  without  reference  to  authority :  "  When  goods  in  the 
cortody  of  a  common  carrier  tan  damaged  after  thor  reosption,  and 
before  tiimr  d^foy,  t^beso  is  a  prima  /aois  inesimq^tioii  timl  ilio 
injury  is  occasioned  by  tiie  carrier's  default,  and  the  burden  is  lipcn 
him  to  prove  that  it  arose  from  a  cause  for  which  he  was  not  respon- 
sible. If  it  appears  that  the  injury  has  been  caused  by  the  dangers  of 
navigation,  or  some  other  cause  within  the  exception  of  the  bill  of 
ladii^,  then  it  deT<dves  upon  the  shipper  to  make  out  i^t  the 
damage  mi|^t  have  been  avoidad  by  the  enrase  ol  reaaonaiile  care 
and  skill  upon  the  part  of  tlie  csrrier.*' 

In  Patria  (1904)  132  Fed.  971  (2CCA),  which  dealt  with  a  ship- 

•  See  &laagou>  Mam  (SDHY).  1087  A.  M.  C.  625  at  635;  The  NiH  MaerOt, 
1937  A.  M.  C.  075,  at  VIB,  01  032  (2CGA) ;  AXiem  Bro».  Mmimg  00. 

VB.  Hauptman,  1930  A.  M.  C  781^  05  F.(M)  200  (0OGA|. 
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■pt  of  hmm  finm  Mmiilkt  U  M«ir  Yml,  the  Cooft  in  Mtating 
» Mie,  gam  mmm  practical  illisbratiiiiii  of  the  maimer  in  wMch  it 
«iii4  tpply.  Judge  Laoombi iAi:  ^It  is,  no  doubt,  the  rule  •  ♦  ♦ 
that,  when  tiie  damage  is  manifestly  of  the  sort  excepted,  the  ship  is 
under  no  obligation  to  show  the  promoting  cause.  To  illustrate  if 
the  eioeption  is  *  damage  caused  by  peril  of  the  sea,'  and  the  cargo 
is  landed  drenched  with  aalt  water,  it  wil  he  ior  the  duqp  to  ahow  that 
the  ialt  loond  acM  to  the  caigo  through  a  fi^ 
caneiition  ia  '  damage  hj  koakage/  and  the  article  arriyes  broken,  the 
■  ahip  ia  not  required  to  show  how  it  got  broken— although  the  libellant 
may  ahow  that  the  negligence  of  those  on  the  ship,  or  of  those  who 
stowed  her  or  discharged  her,  caused  the  break,  and,  showing  that, 

Ky  recoTer.**  Thua  under  the  pre-«deting  law  wlum  gooda  were 
lipted  lor  in  good  cfnidilioii,  and  deliwed  ia  a  damaged  conditioii 
or  not  dtf fered  at  al,  liie  csnier  had  the  burden  of  proving  liiat  the 
km  or  damage  aroee  from  one  of  the  excepted  causes.  But  as  soon 
aa  he  had  done  this,  the  shipper  then  assumed  the  burden  of  proving 
that  the  loss  or  damage  might  have  been  prevented  by  the  exercise  of 
due  care  on  the  carrier's  part  Failure  to  iacoMafully  bear  thia  burden 
irequently  reaulted  in  the  km  of  meritoiiona  daima. 

fie  Act  gmatly  alda  the  cargo  interest  at  this  point,  lor  it  is 
now  incumbent  upon  the  carrier  to  acquit  himself  of  the  onus  of  show- 
ing,  e.  g.  that  the  weather  encountered  was  (1)  the  cause  of  the  cargo 
'  damage,  and  (2)  that  it  was  of  such  a  nature  that  the  danger  of  dam^ 
age  to  the  cargo  arlaing  from  it  could  not  haie  been  f^iroaoflu  or 
guarded  against  as  ime  of  the  probable  ineid^  of  the  ^yage.  And 
unlem  tie  cause  ia  one  of  ^  sixteen  statntofy  exceptions  (a)  to  (p), 
the  carrier  must  affirmatiyely  show  absence  of  negligence,  fault  or 
fsiyity  on  the  part  of  himself  and  his  servants. 

*I%e  pre-existing  law  as  stated  in  the  Warrm  Aiaim  and  the  PoMi 
still  appliea  in  respect  of  the  sixteen  atatotoiy  exeeptioiia  (a)  to  (p) ; 
li  the  carrier  can  diow  that  Hie  lom  lidla  within  mie  of  those  exoep*' 
tioiia»  than  the  cargo^^wner  assumes  the  burden,  as  heretofore,  of 
blowing  that  the  loss  was  due  to  negligence  on  the  part  of  the  carrier 
and  his  servants,  and  fails  if  he  cannot  adduce  a  preponderance  of 
proof  to  that  effect 

If  the  state  of  the  ffidence  is  doubtful,  the  carrier  is  excused,  aa 
the  plaintiff  suing  to  cargo  damage  always  has  the  burden  of  oyer- 
^^^^^^^^^^^^ji  Bjado  hji^  the  dtfdicui^^  3!^ba  JBosa^iA  ^ Jt990^  Itf^edif 
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285  at  288  (2CCA) ;  The  T,  N,  No.  73  {Commercial  Molasses  Corp. 
vs.  New  York  Tank  Barge  Corp.),  1940  A.  M.  C.  1361  (2CCA), 
certiorari  granted,  1940  A.  M.  C.  1672.  In  the  latter  case,  the  District 
Court  found  that the  cause  of  the  accident  had  been  left  in  doubt'' 
and  the  0.  C.  A.  affirmed. 

There  is  a  presumption  in  favor  of  a  bailor,  but  this  IS  a  mere  rule 
for  the  conduct  of  the  trial,  and  once  the  bailee  has  met  the  presump- 
tion by  substantial  evidence,  it  disappears  from  the  case.  Alpine 
Forwarding  Co.  vs.  Penn.  Railroad,  1932  A.  M.  C.  1504  (2CCA). 

In  The  Aakre,  1940  A.  IL  G.  154  (S.  D.  N.  Y.),  it  was  held  that 
a  Canadian  clause  paramoiint  nullified  a  bill  of  lading  danae  which 
might  haye  waiyed  the  carrier's  rig^  to  insist  that  the  cargo  Should 
support  the  initial  burden  of  proof ;  the  requirements  of  the  Act  were 
imperative. 

Scope  of  the  Shipownet^s  or  Carrier's  Statutory  Exceptiom. 

On  what  tiieory  are  the  exceptions  enumerated  in  Section  4  {%)  (a) 
to  (p)  to  be  understood  as  exempting  the  carrier  from  liability  for  the 
results  of  the  negligence  of  himself  and  his  servants? 

Messrs.  James  S.  Henderson  and  Sanford  D.  Cole  the  editors  of  the 
7th  edition  of  Gabveb's  Carriage  by  Sea,*  and  Messrs.  Tempsblet 
&  Vaughan  ^  have  disagreed  aa  to  th^  Tnaamuch  aa  the  Act  males 
no  distmctwn  between  a  ccmimoa  and  a  priyate  carri^r^  the  editors  of 
CiEysE  haye  considered  Ihat  the  Act  deals  with  aU  carriers  aa  bailees 
who  are  not  common  carriers  and  hence  protected  against  the  result 
of  their  own  or  their  servant's  negligence,  except  where  the  contrary  is 
expressly  indicated.  Vaughan,  however,  concludes  that  the  Act  has 
not  changed  the  law  of  conmion  carriers^  and  that  the  Act  leaves  the 
carrier  liable  for  negligence  of  himself  or  hia  seryants,  causing  or  con- 
tributing to  the  loss,  except  wbm  the  negligence  of  Ihe  seryants  is 
expressly  excepted,  as  in  exception  (a) — errors  of  navigation  or  man- 
agement— or  where  there  is  an  express  reference  to  the  "  cause  "  of 
the  damage,  as  in  exception  (b) — fire — and  (j) — strikes  and  lockouts. 
It  would  seem  that  every  one  of  the  exceptions  (a)  to  (p)  inclusive 
falls  within  one  or  the  other  of  these  categories.  Hence  under  eitiier 
yiew,  exoeptiims  (a)  to  (p)  almys  operate  to  exonerate  or  exempt 
the  carrier  from  liability. 

•  (1934)  Section  77,  p.  112. 
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Mm^ptim  Ukmm  M^gmM  iy  ^^^Sffw  of  Nmn^Mm  and 

The  Hague  Eules,  both  the  Conventioii  and  the  Acti^  haTe  plaiilj 
adopted  the  American  jurisprudence  as  to  the  natim  of  aeti  of  navi- 
gaticm  and  management  of  the  ahip,  and  ilia  ahipowner^  and  eaiilli 

Rmefation  from  liabili^  for  errors  of  navigation  and  mmagement. 
6  Fmi  W.  SarffeiU,  1940  A.  M.  C.  670,  at  675  (E.  D.  Mich.). 
The  iilMre  body  of  case-law  built  up  in  the  interpretation  of  this 
phiaie  nnder  the  fiarter  Act  would  seem  to  be  equally  applicable  to 
file  1936  Act  The  caaei  haTe  been  collected  on  tarioofl  oocadons; 
Imt  as  the  views  ol  the  ooofts  annteised  in  oomiaetioQ  with  eadi  frah 
sitnaMon  presented  lor  adjndicaion  are  oontmnaUy  changing,  a  fresh 
iiunmaiy  of  American  cases  is  here  attempted. 

Wft  Km  between  error  in  navigation  and  management  of  the  ship 
and  fault  in  cite  and  custody  of  the  cargo  is  not  a  hard  and  fast  one; 
the  court  wil  consider  all  the  circumstencM  ol  each  situation.  II 
there  is  doubt,  it  Is  usnaEy  resolved  against  tile  (ddp.  YM€mm,%$$ 

¥.  a  m,  im  a.  m.  c.  un;  OfU  8.  (wca),  im  a.  m.  c.  831; 

AquHania  (EDNY),  1929  A.  M.  C.  1657;  Carnia  (EDNY),  1933 
A.  M.  C.  IW.  The  following  examples  illustrate  where  the  border 
Unes  now  appear  to  be. 

Open  FoH-kolM,  MmkoUs,  etc,  M  a  poriMe  ia  open,  snd  is 
located  in  a  place  where  it  can  readily  h4||||i^  to  sbiit  it,  and  the 
peiBon  In  diaijga  Is  awaxe  fiat  it  is  open  and  may  have  to  be  shut  if 
;Hj|'lilrm  should  arise,  thai  a  careless  failure  to  shut  it  is  an  error  in 
management  Silvia  (1898),  171  U.  S.  462.  But  if  it  is  open  or 
leaky  at  the  time  of  sailing,  and  located  in  an  inaccessible  place,  and 
the  person  in  charge  believes  it  to  be  shut  and  tig^t,  then  the  ship  is 
piaeaworthy  and  due  diligence  has  not  been  used,  and  the  vessel  is 
n^l^lgence  In  care  and  custody  of  the  cargo.  Steel  Norn- 
mm  (2CCA),  19E8  A.  M.  C.  888 ;  CampbelVs  Soup  Co,  vs.  Federal 
If.  8,  Co,  (SDHY),  1935  A.  M.  C.  634;  Mauretania  (2CCA),  1936 
A.  M.  C.  1130;  Vestris  (SDNY),  1932  A.  M.  C.  863,  at  878  ff.  In 
Blktm  (2CCA),  1931  A.  M.  C.  1040,  49  F.(2d)  700,  an  engineer 
had  opened  a  doable-bottom  manhole  Gil^l^ltg0Bt  to  prepare  the 
tank  im  a  liquid  cargo  (which  was  later  cancelled)  and  left  the  cover 
M  in  order  to  permit  the  cement  wash  to  dry  thoroughly.  When  the 
loading  of  the  liquid  cargo  was  cancelled,  he  forgot  to  put  back  the 
cover  before  dry  cargo  was  placed  on  top.  The  engineers  knew  ilie 
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csover  was  oil^  and  tiiat  they  sboald  refrain  fmn  HMrng  that  tank 
during  the  voyage,  bat  later  on  forgot  this,  and  filled  the  tank  with 
ballast  water  which  overflowed  into  the  cargo.  Judge  Leabned  Hanb. 
in  affirming  a  decree  for  the  cargo,  said : 

''It  is  axgoed  that  the  error  is  still  only  one  of  management,  pm- 
fidedj  of  ooorse,  tiiat  if  properly  handled  she  can  be  made  to  serve 
her  purposes  ♦  ♦  e  (that)  she  will  be  seaworthy  if  the  crew  prove 
duly  attentive."  This  argument  he  rejected,  saying:  "When  the 
owner  accepts  cargo  in  an  unseaworthy  ship,  though  the  defect  may 
be  neatralized  by  care,  he  imposes  upon  shipper  an  added  rUk; 
not  mmly  tiiat  his  servants  n^y  fail,  in  so  fir  as  she  is  soond  and 
finn,  hot  that  iliey  may  neglect  tiiose  added  precautions  which  her  con- 
dition demands.  That  risk  the  statute  (the  Harter  Act)  does  not 
impose  upon  the  shipper/' 

A  similar  caae  was  the  Frendmi  Potk  (8CCA),  1930  A.  0. 
1358. 

In  the  Samaria,  litigated  under  the  Hague  Rules  of  1921  and  the 
Harter  Act  in  New  York,  a  ventilator  lid  was  negligently  left  open 
while  a  hose  was  in  use  to  press  up  a  ballast  tank;  the  hioee  burst,  and 
watttr  reached  the  cargo  tiiroagii  the  open  lid;  ^  wis  hM.  to  be 
negligent  care  of  tiie  cargo,  .and  not  eieasaUe  as  an  error  in  manage- 
ment of  the  iMp.  Loekett  d  Co.  YB.^Cvmrd,  1927  A.  M.  C.  1067; 
28  Lloyds  List  L.  R.  181  (EDNY). 

Bad  stowage  is  not  an  error  in  management  of  the  ship :  Knott  vs. 
Botany  Worsted  Mills  (1898),  179  U.  S.  69  (drainage  from  one  lot 
of  cargo  damaged  another) ;  Lady  Drake  (Sap.  Ct,  Oaiiada)^  1937 
A.  JL  C.  290  (bands  of  mobsses  eame  airi^  in  heavy  weather) ; 
Breeiijh  (D.  Md.),  1928  A.  M.  C.  276,  22  F.(2d)  328  (sesame  oil  in 
second-hand  barrels,  stowed  bilge  and  cantline,  bilge  free;  vessel  not 
liable  for  3%  leakage).  The  requirements  of  stowage  frequently  de- 
pend upon  the  manner  in  which  the  preferred  cargo  is  packed.  Many 
cargoes  are  ofiEered  in  wrappings  which  are  not  soffident  to  pmteet  the 
coat^;  many  bundles  and  bales  are  loosely  tied.  The  vahie  of  the 
artiito  wooM  not  wavxaat  mora  e^qpensive  or  adeqoate  packu^  The 
ocean  carrier  is  not  responsible  for  these  economic  conditions,  nor 
called  upon  to  re-bale  or  to  box  goods  beyond  what  the  custom  of  the 
trade  or  the  ultimate  marketable  values  will  warrant.  On  the  other 
hand,  the  carrier  is  bound  to  take  such  care  of  the  cargoes  entrusted 
to  his  care  as  wlU  enaore  lieir  ssle  and  xl^  Acanierwlio 


accepts  mt  wsskmei  Baotor  c«r  Is  iMIKib  gi^e  it  such  stowage  as  win 
•iwiw  its  safe  oanriage  a&cl  delivery  without  scratches.  The  Southern 
Gtwm,  Wm  A.  M.  C.  69  (S.  D.  N.  Y.)  A  dilemma  is  thus  produced 
in  trades  where  the  cheapness  of  the  customary  packing  and  the  low 
▼Blues  and  freight  rates  make  is  uneconomic  for  either  shipper  or 
carrier  to  spend  the  money  needed  to  prevent  damage  during  transit 
Thh  situation  has  existed  in  the  trade  in  crade  vMm  in  bales  from 
SIngaiiore  to  the  U.  S. ;  tlie  bales,  it  was  said,  often  turned  out  crushed 
and  ttl8-«b^pen,  affecting  their  marietabili^  and  increasing  the  cost 
nf  furiier  processing  by  machiniry.  Of  this,  the  Court  has  said  ; 
*»fliese  two  doctrines  clash,  if  each  is  applied  with  unsparing  logic. 
On  the  one  hand,  there  are  very  few  goods,  cased  or  not  cased,  that 
•ome  degree  of  care  will  not  protect  from  the  perils  ol  a  sea  voyage; 
and  on  the  other,  theie  are  lev  that  cannot  be  packed  otr  cased  to  thai 
thigrwinsirnvetherwii^handling.***  In  «ie  carriage  of  goods 
^1  trade  must  alwmya  come  to  scmie  accwnodation  between  ideal  per- 
Ipctloii  of  stowage  and  entire  disr^rd  of  the  safety  of  the  goods.  ♦  *  ♦ 
aich  standards  go  into  the  contract;  ordinarily  they  are  the  sole 
'•teasure  of  the  ship's  liabHity.  ♦  •  •  The  shippers  must  prove  that 
the  standard  was  unreasonable."  And  in  the  matter  of  mbber  bales, 
the  court  concluded  that  tiie  demands  of  the  goods  owners  were  tiiem- 
aelves  unreasonable  ^and  iiiat  tlie  damages  arise  from  insidBdently 
coming  plastic  goods  wiidi  cannot  conveniently  be  stowed  in  any 
Iflher  way  than  as  the  trade  stows  them.^  The  SUversandaL  1940 
1.  M.  €.  f 81,  at  734  (2CCA). 

imwitcient  dunnage  is  not  excused;  a  recent  discussion  of  the  prob- 
lem is  the  Hokkai  Maru  (S.  D.  N.  Y.),  1936  A.  M.  C.  ie09.  Stowage 
of  iishmeal  has  been  extensively  litigated:  The  WeHtnan  Oiues:  (21e 
JiaiNl^  Mam)  im  A.  M.  0.  m  (D.  Md.),  1987  A.  M.  C.  64« 
(4CCA) ;  Tk§  Wmfmm  and  FtHwIo,  1925  A,  M.  C.  998  (N.  D.  Cal.) ; 
Tk6  Nid  Mmnk,  1936  A.  M.  C.  1434  (S.  D.  N.  Y.) ;  The  FerncUff 
mmm^.  C.  m  (D.  Md.).  So  has  stowage  of  Philippine  sugar:' 
TU  Sables  Mofu,  1939  A.  M.  C.  1087  (2CCA) ;  The  Glasgow  Mom, 
1989  C.  281,  795  (2CCA),  She  stowage  of  rice  is  an  ancieni 

{problem;  a  recent  case  is  TU  Begunia  {Ommda  Eks$  Mitk  va.  Umm 
Mmrim  S  &meml  Im.  Co.),  1989  A.  M.  C.  487  (Brit  Col.  Ct  m^ 

Wfwsed  by  tiie  Privy  Ooonei,  [1940]  A.  C.  ,  67  Lloyds  L.  R. 

549,  558.  "niese  discussions  are  inevitably  associated  with  the  matter 
of  inherent  vice. 
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Covering  haicim  relates  to  care  of  cargo.  Jeofiwe  (9GGA)  (1916), 
236  Fed.  463;  Gosse-Millerd  vs.  Canadian  Govt  Merchant  Marine 
(1927),  2  KB  432;  (1928)  1  KB  717;  (1929)  A.  C.  223;  32  Lloyds 
L.  K.  91 ;  17  Asp.  M.  C.  386,  549. 

Managoment  of  Ventilaiors  at  sea  pertains  to  care  and  custody  of 
the  cargo;  and  omns  in  taming,  opening  and  dosing  the  vmtilators 
and  in  oofwing  and  uncovering  the  hatdi  oovers  are  not  excusable 
as  errors  of  management  of  the  ship.  Jeanie  (9CCA)  (1916),  236 
Fed.  463;  Skipton  Castle  (9CCA)  (1917),  243  Fed.  523;  Andem 
Trading  Co.  vs.  Pacific  8,  N.  Co.  (2CCA)  (1920),  263  Fed  559; 
Edith  (2CCA),  1986  A.  M.  C.  281;  Vdlescura,  293  IT.  S.  296,  1934 
A.  IL  C.  1578;  eontra,  Paoific  Fir  (800A)  (per  LsuafSD  Ha]|% 
Ci  J.),  1988  A.  M.  0.  788,  5?  F.(2d)  965.  Bat  ^age  doe  lo 
inability  to  ventilate  in  bad  wealher  is  excused,  if  the  vessel's  ventila- 
tion equipment  was  of  the  normal  and  customary  sort.  Naples  Maru 
(SDNY),  1937  A.  M.  C.  1238;  Clark  vs.  Barnwell  (1851),  53  U.  S. 
272;  La  Drome  (SDNY),  1923  A.  M.  C.  825,  43  F.(2d)  241; 
Tergegiea  (SDNY),  1981  A.  M.  0. 190^  54  F.(8d)  809.  It  shooM 
be  noted  iiuit  The  Na^  jfons  1987  A.  M.  C.  1888  (SDNT), 
previously  here  cited,  was  reversed  on  this  pomt;  1989  A.  M.  C.  1087 
(2CCA). 

Failure  to  heat  or  cool  the  cargo  as  agreed  is  error  in  custody  and 
care  of  cargo,  and  is  not  excused  unless  there  is  supervening  sea  peril. 
MassasoU  (heating  creosote)  (DNJ),  1928  A.  M.  G.  1458;  New  York 
(cooling  pears)  (80CA),  1989  A.  M.  0. 58;  San^and  (SDNY),  1985 
A.  M.  C.  1198,  7  F.(8d)  155,  (endives,  grapes) ;  Cox  vs.  Farley,  1940 
A.  M.  C.  1304  (SDNY)  (asparagus).  In  The  Heranger,  1939  A.  M. 
C.  369  (9CCA),  a  banana  case,  the  vessel  was  found  to  have  complied 
substantially  with  the  contract  requirements,  and  the  loss  attributed  to 
improper  condition  of  the  fruit  before  loading.  The  standard  bill  of 
lading  disclaims  all  responsibilily  for  spedal  heating  or  eocding  unless 
contracted  lor.  Neverdidess  tiiere  may  be  Ikbility  for  discharging 
delicate  cargoes  in  freesing  weather.  TKb  Champlam  (wines)  1939 
A.  M.  C.  9  (SDNY) ;  The  Munargo  (tomatoes)  1929  A.  M.  C.  1323 
(N.  Y.  City  Ci). 

Trimming  a  newly  laden  ship  in  a  river  by  means  of  ballast  tanks, 
prior  to  reaching  the  bar  (which  she  failed  to  cross  safely)  was  held 
to  be  exeosaUe  aa  an  act  of  management  of  the  ship  in  the  Horaigm 
Mam,  (8G0A),  1985  A.  M.  C.  96. 
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^dB9$fmSm§  m§§s  mi  pimping  bUffes  are  regtrted  as  essential  acts 
•I  daily  management  of  any  ship,  whether  laden  or  in  ballast;  henoe 
•rroiB  and  negligence  in  sounding  and  pumping  out  bilges  are  deemed 
tnoia  in  management  and  are  iiisiiaed.  Mmdm  (2CCA,  IWl),  10"? 
ML  116;  MfUish  King  (SDNT,  ISM),  89  lad.  8W;  «i^d.  98  Ibd, 
»18;  Ontom  (SDlOr,  1900),  100  Fed.  884;  tTd.  116  IW.  789; 
■mmifiM  (SDinr,  1897),  79  Fed,  SW;  alPd.  98  Fed.  663;  Hudson 
i  (SDNY,  1909),  178  Fed.  1006.  But  dirty,  clogged  scuppers,  per- 
mittiig  a«»amiilaticniB  of  natural  sweat  to  reach  and  damage  cargo, 
Me  not  excusable  as  errors  of  management  of  the  ship.  Cornelia 
(SDNY),  1926  A.  M.  C.  1887;  JfiifM  (ND  OtL),  1986  A.  M.  a 
1641.  As  in  tlie  perl^Mile  eiat%  iie  lai^ 

iiAl  tiie  cap  1^  a  loiindiiif iiipe  it  lieing  wwked  Ioom  by  deck  caiio 
in  atomy  weaHier  nay  impoae  liability  on  the  ship  for  resulting  caino 
^mmg^  liwlwfi  (9CCA),  1934  A.  M.  C.  1050.  But  his  mere  failure 
to  fifiaoe  the  cap  after  sounding  the  bilges  is  an  error  of  management 
of  the  ship,  and  is  ezcnaed.  Foini  Chicik,  im  A.  M.  C.  689  (SDTei), 
a  Barter  Act  case. 

Mwmmmgmimd  ef  eodb  ami  mkm  in  the  oogin^-xooitt  is  nsnally 
wur  m  managemoit  of  Hie  ship,  limmam  Sugar  Refining  Co,  vi. 
Mdmmm  (SDNY,  1908),  180  Fed.  691,  affirmed  (2CCA),  124  Fed. 
188;  Wmenfft  1906,  801  U.  S.  878;  Sun  Co.  vs.  Healy  {2CCA, 
1908),  188  Fed.  48;  Rudolph  Alhrecht  (Arbitration  at  New  York), 
1931  A.  M.  C.  135;  Fred  W,  Sargent,  1940  A.  M.  C.  670  (BDMich)! 
^  The  carrier  has  the  burden  of  proof  that  the  misminaganent  was 
achully  ecnneeted  with  the  management  of  the  ship;  if  Haii^  have 
rdaM  to  caie  and  costody  of  caig<>,  the  Tessd  k  not  exc^  Marf 
Luekmbaek,  1940  A.  IL  0.  1688  (Ark).  In  The  Newport,  an 
fpgineer  who  inteided  to  turn  a  valve  to  admit  steam  to  the  windlass 
il  «rder  to  haul  in  the  mooring  lines  which  were  about  to  be  cast  off 
for  the  purpose  of  commencing  the  voyage,  made  an  error  and  tamed 
sAaam  into  the  cargo  throu^^  the  i^i  lines.   The  oonrt 

Md  that  ib»  mmt  was  not  eicnsed  by  the  Hairter  Act,  heeanse  the 
TO|i«B  ^  not  commenced,  iiii^^  1986  A.  M.  C.  1198. 

Rwiwild  seem  that  althon^  thielli  wiH  be  excusable  under  the 
•inriage  of  Goods  by  Sea  Act,  because  that  Act  begins  to  apply  as 
soon  as  the  cargo  is  loaded,  yet  the  ship  will  have  to  pay  nevertheless, 
heeanse  the  requirement  of  Section  3(1)  (c)  that  the  holds  almll  he 
jinade  safe  speaks  as  of  the  entire  time  prior  to  commencing  the  voysige 
•nd  iie  hold  with  sleaai  in  11  was  ohfiiiiialy  nnfit  ixr  cargo  prior  to 
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sailing.  The  facts  of  The  Sargent,  1940  A.  M.  C.  670  (BDMich), 
were  that  an  unprotected  water  service  pipe  froze  and  split;  when  it 
thawed,  water  dripped  on  grain  cugo.  The  freesing  ezposnre  was 
partiiy  while  loading  and  patify  all»r  sailing,  hot  Urn  rvk  ci  iStm  situa- 
Hen  existed  before  and  dnring  loading;  indeed,  the  risk  had  eiisted 
fof  many  years. 

In  the  West  Imhoden  case,  the  master  erroneously  thought  a  fire 
had  broken  out  in  the  cargo,  during  a  storm  at  sea,  because  the  decks 
were  warm  in  the  vicinity  of  a  broken  steam-pipe;  he  aooordingly 
tamed  on  the  smothmnng  steem.  This  was  hiM  to  be 
management^  and  Ibe  teasd  was  not  Hahle  for  tiie  cargo 
lected  a  general  average  (2CCA),  1937  A.  M.  C.  468. 

Collision,  stranding.  Almost  all  collisions  and  strandings  are  due 
to  negligent  navigation  and  not  to  unseaworthiness  existing  at  the 
time  the  voyage  commences.  Etona  (2CCA,  1896),  71  Fed.  895; 
RosedaJe  (SDNY,  1898),  88  Fed.  324;  Humaroch  (SDGa,  1916), 
884  Fed.  716;  Sparian  (80GA),  1981  A.  M.  0. 1 ;  TAe  Mmimim,  Wm 
A.  IL  0. 1S27  (BDLa).  An  example  of  the  latter  kind  is  an 
in  connecting  up  the  steering  apparatus^  so  that  fb.e  vessel,  on  sailing, 
tnms  the  wrong  way,  or  fails  to  respond  to  her  helm. 

Error  in  radio  hearing.  An  error  in  taking  a  radio  bearing,  resulting 
in  a  stranding,  relates  to  navigation  ei  the  vessel  and,  like  any  other 
error  in  a  navigational  observation  or  calcnktum,  is  excnsed.  Aahm, 
1940  A.  M.  a  164  (SDNT). 

Ohwi$,  eompa99$9,  pUot-hoohs,  sic.  If  the  owner  snpplies  tiie  nsoal 
equipment  of  charts^  compasses,  light-lists,  and  other  aids  to  naviga- 
tion, and  the  men  on  the  ship  who  are  competent  to  use  these  aids 
carelessly  fail  to  use  them  with  sufficient  skill  or  at  all,  there  is  error 
of  navigation  and  management  for  which  ship  and  carrier  are  not 
liable.  These  issues  have  of  lato  been  vigoroosly  litigated  in  (,03g^|||||i|i^ 
cases  nnder  the  Harter  Act,  in  an  dEort  to  come  witiiin  iiie  Isis  rd^PB 
Iowa,  1938  A.  M.  0.  615  (Commission^f^s  Beport),  affirmed  1941 
A.  M.  C.  Ill  (DOre) ;  Denali,  1938  A.  M.  C.  506  (WDWash),  affirmed 
on  this  point  but  reversed  on  other  grounds,  1939  A.  M.  C.  930  and 
1940  A.  M.  C.  877  (9CCA) ;  San  Vincente  and  Bruce,  1938  A.  M.  C. 
232  (2CCA);  Yungay  (SDNY),  1932  A.  M.  C.  123;  SUel  Scientist 
4||^),  1936  A.  M.  G.  387.  In  the  latter  ease,  it  was  niged  that  the 
j{|PPidioiild  see  to  it  that  the  cnrrent  corrections  are  actoaUy  trans* 
scribed  into  the  navigation  books  and  onto  the  charts  before  the  voy- 
age conmiences,  but  the  court  said  that  such  extreme  precaution  was 


WIMWh^buj  whm  the  men  on  tlie  ship  had  ample  time  to  do  irliftt 
nDCgimiy      gga^  before  reaching  the  place  where  the  corrected 
information  was  needed. 

On  the  other  hand^  a  lailiiie  to  cany  comcfc  charts,  and  a  reliance 
en  infomation  which  is  out-of-date  ia  not  enrnaed.  JforMl 
1937  A.  M.  C.  984;  Marm  (SDNY),  1936  A.  M.  C.  1314. 

Faikm  U  loia  a  heal  piM  in  the  waters  of  Comer  Brook,  New- 
foundland, was  condemned  in  the  Pramlington  Court  (5CCA),  1934 
A.  M.  C.  272;  the  vessel  was  said  to  be  unseaworthy  under  a  charter. 
Failure  to  inspect  hatches  at  a  port  of  call,  U,  8,  vs.  N.  Y.  &  0. 
8,  Co.  (2CCA)  (1914),  216  Fed.  61,  donhled  in  iSfiUpton 
(9CCA)  (1917),  M3  Fed.  m^i  ani  tiMel  ly  th$  hmd  in 

eiamlne  the  propeller,  Iniram  (2CCA)  (1910),  177  Fed.  914,  are 
ecfofa  'Of  imttni|wiiiiint  of  the  yesi^i^^^^^l^^ 

at  sea.  Failure  to  put  into  a  port  of  refuge  to  repair  a  deck 
which  had  become  leaky  in  heavy  weather  is  an  error  of  navigation. 
"^Musselcrag  (Carsar  m  BpreeMs)  (9CCA)  (1905),  141  Fed.  860. 
*he  opposite  aiition,  putting  into  a  port  of  i^oge,  is  not  eondeoined, 
mm  if  the  leals  im^t  iune  been  petented  by  due  diligence  before 
sailing.  MaMkm  Bmimr,  Jr.,  19i8  A.  M.  C.  960,  277  U.  S.  323. 
He  case  of  the  MUmaukee  Bridge  was  that  there  were  acid  drums 
properly  placed  on  deck,  which  became  leaky  at  sea,  and  the  drip  of 
•cid  was  washed  overboard  with  a  hose;  the  diluted  acid  nneqwetedlj 
attacked  the  metal  deck  plates  and  caused  leaks.  The  loss  was  ex* 
imsed  as  due  to  enor  of  management  (2CCA),  19S8  A.  M.  0.  1063, 
m  F.(8d)  327,  ceriofail  denied,  878  IJ.  S.  638.   Carelessly  poking 
ft^Me  in  a  choked  drain-pipe  at  sea,  thus  admitting  water  to  the 
eatgo  hold,  is  negligent  management  of  the  ship,  and  is  excused. 
1.  L.  Luchenback  (2CCA),  1933  A.  M.  C.  lOfi. 

FaHwre  ta  make  adeqmte  repaurg  at  a  port  of  lefnge  after  a  strand- 
iiig  or  other  disaaler  is  not  an  erm  of  maaagem^  and  is  not  ex- 
«Wable.  Wesi  Cajooi  (9CCA),  1936  A.  M.  C.  860;  CampbelVs  Soup 
Ikk  fs.  Feimd  M.  8.  Co.  (SDNY),  1935  A.  M.  C.  634. 

Negligent  stowage  relates  to  care  and  custody  of  the  cargo,  and 
i^porto  tiabOity.   In  Knott  vs.  Botany  Wmied  Mills  (1900),  179 

■IL  69j  wet  cargo  was  stowed  next  to  dry  cargo  in  sndli  a  position 
^I'^^l^jt^lT^  «ibBeqnent|(ppd  timmgh 
•iscliaige  of  goods  at  the  other  end  of  the  ship,  the  iiainage  of  the 
*et  iSBii^  reached  and  damaged  the  dry  cargo;  the  earner  was  held 
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liable,  under  Harter  Act  principles,  as  the  cause  of  damage  was  deemed 
a  matter  of  stowage  rather  than  of  management  of  the  ship.  See, 
however,  the  Indrani  (1910),  177  Fed.  914  (2CCA). 

Tka Niiofkalm,  1988  A.  M.  C.  1266, 26  F.(2d)  92  (DMe),  modified 
1989  A.  M.  C.  1356,  34  F.(8d)  448  (lOCA)  (rehearing  d^iied,  1930 
A.  M.  C.  67),  and  aflSrmed  on  appeal  of  one  party,  1931  A.  M.  C.  588, 
282  U.  S.  681,  was  a  case  under  a  charter  partjr;  a  cribbing,  constracted 
to  support  a  high  deckload  of  timber  cargo,  carried  away  when  the 
vessel,  being  tender,  took  a  sharp  list,  and  much  cargo  slid  overboard. 
The  terms  of  carriage  were  private,  and  the  Harter  Act  did  not  apply ; 
Hie  diarter  kowerer  similarly  provided  that  the  charterer  should 
^load,  stow  and  triai''  his  eaigo  ^ impee^dm  of  tibe  ttaater." 
All  three  courts  considered  that  Ibis  was  a  matter  of  ^load,  stow  aiid 
trim  of  cargo,  rather  than  management  of  the  ship.  The  District 
Court  said  that  the  shipowner  and  master  were  alone  at  fault,  as  the ' 
cargo  was  to  be  "  loaded,  stowed  and  trinmied  "  by  the  charterer  under 
HiB  master's  supervision;  the  C.  C.  A.  divided  the  liability  between 
shipowner  and  diarteier,  aa  the  latter  had  built  the  cribbing  with 
insnffident  strength;  and  the  Supreme  Court,  in  affirming  upon  the 
sole  appeal  of  the  charterer,  intimated  l^t  if  the  diipowner  had  also 
appealed,  the  whole  liability  would  have  been  placed  on  Ihe  charterer. 

In  the  Exmoor,  1939  A.  M.  C.  1095  <2CCA),  tobacco  was  damaged 
by  heat  and  decay  induced  by  valonia  (acorn  cups)  stowed  in  the  same 
compartment.  Such  stowage  is  not  a  deviation:  Chester  Valley,  1940 
A.M.C.555  (5CCA). 

A  negligent  method  of  ditdiarging  a  barge  nnder  direction  of  the 
bargemaster  relates  to  care  of  cargo.  Jos  J.  Hoek  (8G0A),  1934 
A.  M.  C.  1253.  Likewise  failure  to  insure  a  liner's  stability  daring 
discharge,  when  her  upper  works  were  overweighted  with  ice,  was 
held  not  excusable  because  not  an  error  in  management  of  the  ship, 
in  the  Gsrmanic  (1905),  196  U.  S.  589.  But  overloading  a  lighter 
(used  in  transsh^^fong  cargo  in  port)  was'  exoosed  in  the  Bowling 
Qreen  (EDNY),  1985  A.  M.  0.  69T,  a&med  wiHioiit  (pinion 
(2CCA),  1936  A.  M.  C.  481,  on  the  ground  ttiat  the  lighter  was  a 
private  carrier,  against  which  negligence  had  to  be  aflSrmatively 
proved;  the  owner  of  an  adjacent  vessel  was  held  liable  for  causing 
the  loss  by  permitting  the  overhang  of  his  vessel  to  project  over  the 
laden  lighter. 

Froee^ding  to  $m  in  disregard  of  stmm  wmiMgs  wiii  a  ip^lrfoond 
vessel  is  excused  as  an  emr  of  navigation,  Hanson  vs.  Haywood 
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( 118  lyL  401  (70CA) ;  Imm,  1938  A.  M.  C.  615, 1941  A,  M 
C.  Ill  {BOm} ;  Imt  nut  80  if  the  mmi  h  not  suitably  geaworthy  for 
^'-igglljplttttMe  bad  weather:  Texas  S  Gidf  8.  8.  Co.  vs.  Parker  (1920), 
ili'«ed.  864,  at  867-8  (5CCA).   But  this  is  not  necessarily  so  in 
the  ease  of  a  tug  with  a  tow.  Bob  Roy  and  Howard  E,  (2CCA),  1937 
U*  C.  1088;  Transmmim  No,  126  (2CCA),  1987  A.  IL  C.  875. 
CoQedioitt  of  earlier  aiUioritiee  will  be  imid  ia  Inxui  4  SmyoiTii^ 
Cmm  m  AimmM§  and  in  tlie  laiioiia  eiHioiie  of  ScBimoN  on 
Okmimr  Fmrtm  and  €mrm  m  Cmria§€  of  Goods  by  Sea. 

Inkermi  vice  tmi  mmfficient  packing.    These  two  subjects  may 
conveniently  be  discussed  together.  In  each  case  the  logical  dilemma 
ia  the  same.  On  the  one  hand  it  ia  well  settled  from  •n^imt  ^^f>m 
that  the  ocean  carrier  la  knmd  to  kiMiir  tiie  eharacteriatiqi  oi  tiia  oaip 
which  it  accepts  and  to  do  wiiatefor  ia  MMoaliy  neoenary  to  provide 
*^!^p  and alfiwage,  mdnding dmuuife,  wiidi  will  rerolt  in  the  cargo 
Mif  carried  safely  and  delivered  at  destination  in  the  same  good 
IMfder  and  condition  as  when  received  at  the  place  of  shipment.  On 
the  other  hand,  the  ocean  carrier  and  ship  are  not  responsible  for 
the  inherent  character  of  the  article  offered^  nor  for  the  malhod  ol 
lis  wrapping  by  or  <m  behalf  of  the  perwma  who  tndar  the  goods  for 
ddpmenl  Whm  these  two  doctrlnfli  dash,  the  tmde  must  come  to 
M  acoommodatloii  between  ideal  perfection  of  stowage  and  entire 
Jlhillaid  of  the  safety  of  the  goods.  The  accommodation  so  arrived 
pi  by  custom  becomes  a  standard  which  the  Court  will  read  into  the 
leontract  of  carriage;  it  thus  becomes  the  measure  of  the  carrier's 
Kability.   When  customary  stowage  results  in  damage  to  ctigo  of 
which  the  cargo  owners  complain,  the  burden  of  prod  ol  the  maeasQn- 
•Weoess  of  the  customary  stowage  ia  on  the  cargo  mterarta.  Tk» 
SUmmmM  (Baehe  w.  SUver  Line,  Ltd.),  1940  A.  M.  0.  781,  110 
^  (2CCA).  That  case  involved  bales  of  crude  rubber  wrapped 
and  banded  in  Singapore  and  transported  to  New  York;  it  was  com- 
plained that  the  bales  turned  out  twisted  and  misshapen,  which  made 
H  difficult  to  feed  them  into  the  slicing  machines  in  the  factories 
Where  they  were  to  be  treated ;  they  were  consequently  difwiniih^j^  ]]| 

value.  The  valae  ol  the  oommodify  did  not  make  it  worth  while  for 

tiie  caigo  owneia  to  iqpend  man  money  for  more  rigid  packing ;  the  low 
inight  rates  prevailing  did  not  justify  the  carriers  in  spending  more 
money  m  dnnnage  or  platforms  to  relieve  pressure  on  the  bottom 
tiers.  The  Court  dismissed  the  complaint,  saying  that  the  demands 
«f  the  cargo  owners  were  themselves  mireasmble^  and  that  tib  cM- 
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tomary  stowage  of  the  bales  of  rubber  in  the  eoodition  in  which  thif 
were  commonly  tendered  to  the  carriers  had  not  been  ^own  to  be 
unreasonable. 

A  similar-  situation  arose  in  the  trade  in  unboxed  motor  cars ;  while 
the  carrier  was  held  liable  for  dents  and  major  scratches  which  hap- 
pened during  the  loading  and  also  dnrii^  the  discharging,  aa  well  as 
doe  to  the  vehicles  sometifiieB  toadiing  eadi  other  beeanae  of  the 
liveliness  of  the  springs  as  the  ship  rolled  and  pitdied  at  sea,  on  iiie 
other  hand,  the  carrier  was  excused  from  minor  scratches  unavoidably 
incident  to  handling  articles  offered  in  an  unwrapped  condition.  Tile 
Southern  Cross,  1940  A.  M.  C.  59  (SDNY). 

Sometimes  the  pleadings  disclose  on  their  face  that  the  loss  was 
dne  to  inherent  vice  of  tiie  cargo.  In  the  Wutwn  Prmoe,  1937  A.  M . 
C.  1526  (SBinr),  the  libel  alleged  damage  to  grapes  eaxxied  in 
refrigeration  from  Buenos  Aires  to  New  York.  The  ansnrer  set 
bill  of  lading  exceptions  against  spoilage  of  perishables  and  the  Hie. 
The  sufficiency  of  the  answer  was  challenged  upon  motion,  but  it  was 
upheld  as  sufficient. 

In  doBMstic  trades  under  the  Harter  Act,  the  defense  of  inherent 
vice  may  be  pleaded  without  necessity  of  diowing  due  diligence  to 
make  the  vessel  seawortl^  in  all  respects.  The  Maui,  1940  A.  M.  €. 
1899  (9CCA). 

Inherent  vice  characteristics  of  various  commodities  have  been  dis- 
cussed in  the  following  cases: 

Philippine  sngar:  The  Glasgow  Jfim^  iili  A^  M.  0^  iSI  (iOGA) ; 
The  Naples  Mufru,  1989  A.  M.  G.  1087  (2GGA) ;  The  (Mbmm,  1989 

A.  M.  C.  138  (SDNY) ;  TJie  SUversandal,  1940  A.  M.  C.  731  (2GGA). 

Bananas:  The  Smaragd,  1938  A.  M.  C.  1,  302  U.  S.  656;  The 
Eeranger,  1939  A.  M.  C.  369  (9CCA). 

Com:  The  Nelson  Traveller,  1938  A.  M.  C.  752  (9CCA). 

iMhmeal:  The  F&mdiff,  1938  A.  M.  C.  206  (DMd) ;  affirmed  on 
the  merHa  wilfaoi^  <qpinioii^v29l9  A.  M.  G.  14^0,  and  considering  and 
diicnssing  aU  fishmeal  cases. 

The  Both'tO'blame  Collision  Clause. 

The  Gonvoition  and  the  Acts  do  not  expressly  authorize  nor  forbid 
the  Bo^-to<%lame  collision  dense.  The  Gonventkm  could  hardly  for- 
bid it,  because  iiia  nde  ol  Hm  cianse  was  embodied  in  the  Odlision 
Convention  ol  1910,  which  was  examined,  aigiied  and  recommended 


by  tile  same  Biplomslie  Cbolemoe  m  Msiiliiiii  Lbw  (Fonrtii  See- 
^  19OM»10)  wMdk  «iiiiiiiied,  ilgiied  and  recommended  the  BiU 

$m  Lading  Convention  at  its  WMk  Session,  in  1922  and  1923.  The 
Cdliffion  Convention  being  the  accepted  law  practicaUy  everywhere 
«llie|>t  in  the  Umted  States,  the  Both-to-blame  danse  is  of  no  im^ 
portinoe  or  interest  anywhere  eietft  in  the  United  States,  when  we 
have  onr  peciiliar  doctrine.  Canadian  diipoinierB,  who  may  he  sued 

ff^^  United  Statea,  alio  inaerl  hotii4o4^e  danses  in  their  biUs  of 

ll^lr'^*!,^  be  noted  in  any  trade  whidi  brings  vessels 
to  the  United  States. 

The  imrpose  of  this  dause  is  to  avoid  the  result  of  the  ChaitakooehM 
doctrine,  (1899)  173  U.  S.  640,  and  to  achieve,  by  an  agmment  of 
the  type  approved  by  the  J ason  case,  the  same  lesaH  in  tiM  dfalribatiim 
of  cargo  loMs  which  ia  mMmi  in  praeHealfy  ofeiy  other  maritime 
WWitiy  of  the  woiid  hf  lili  nde  of  tiie  Collision  Convention  of  1910. 
tie  United  States  alone,  of  tile  §reat  Powers  possessing  large  mer- 
cliant  ieets  and  important  marine  insurance  markets,  adheres  to  the 
!>ecnHar  doctrine  that  cargo  in  ships  does  not  accept  the  same  propofw 
tion  of  fault  as  its  carrier  ship  in  a  botii-to4ilaaM  ooHiaioii;  the 
^ericwi  doctrine  permits  cargo  t^Hm  the  otiier  Mp  lor  ite  fnll  loss, 
and  tiien  penmts  the  otiior  ship  to  add  the  cargo  recovery  to  its' 
itana  of  loesea  to  be  divided  with  the  carrier  ship.  In  this  way,  the 
caifner  ship  pays  one-half  of  the  loss  of  its  own  cargo  when  there  is 
a  both-to-blame  dedsion,  although  it  pays  none  of  the  loss  of  its  own 
cargo  if  the  decision  is  that  all  the  fanlt  is  on  one  afaip  ^^m.  This 
curious  anomaly,  tiiat  tiie  carrier  pays  mme  if  hia  naTigaton  are  haM 
at  fanlt  tiian  if  they  are  aolaly  at  fanlt,  has  long  been  a  source  of 

t friction.  Ihe  practical  eiM  ia  that,  whenever  a  collision  is  hdd  to 
the  lanlt  of  both  ships,  the  cargo  underwriters  recoup  half  their 
ses  (itbiect,  of  course,  to  limitation  of  liability  provisions)  from 
the  shipowner's  protection  and  indemnity  nndarwiitera.  In  Canada, 
fee^  Britain,  and  in  fact  tiironghont  Enzope  and  also  in  Japan, 
Biaiil,  Argentuia  and  Uraguay,  tiie  nniform  rule  is  that 
-i|||o  recofers  fwMn  *the  otiier  ship  ^  the  proportionate  part  of  its  loss 
corresponding  to  the  degree  of  fault  of  the  other  ship  as  determined 
hf  the  court  in  the  collision  suit,  and the  other  ship  does  not  add  this 
element  of  loss  to  its  other  items  of  damages  to  be  divided  with  the  car- 
nm  ship.  This  striking  difference  between  the  law  of  the  United  Btuim 
p|ihe  law  of  the  oti«  shipping  nations  has  sometlnies  led  shipowners 
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to  adopt  extraordinary  precautions  to  avoid  being  sued  in  tiie  United 

States ;  and  has  also  given  rise  to  some  remarkable  efforts  to  maintain 
suits  in  the  United  States  in  order  to  gain  the  advantage  of  the  American 
rule.   Thus  in  Mantadoc-Yorkton  (Canada  Malting  Co.  vs.  Patter- 
son Steamships,  Ltd.,  285  U.  S.  413,  1932  A.  M.  C.  512),  two 
Canadian  dsipa  with  Canadian  cargoes  eolLided  on  the  Great  Lakes, 
and  the  cdlision  litigation  having  proceeded  in  Canada,  where  the 
rule  of  the  Milan  (1861),  167  Engl.  Repr.  167;  LnA.  888,  woold 
have  been  applied  to  give  the  cargo  half  damages,  some  cargo  under- 
writers sought  to  maintain  a  cargo-damage  suit  in  Buffalo  upon  a  libel 
in  pwsatum,  supported  by  writ  of  foreign  attachment  of  another  ship 
of  tile  same  owner;  the  Coort  declined  to  take  jurisdiction,  and  was 
upheld  in  this  attitude  by  the  Cuenit  Court  of  Appeala  aiMl  the  United 
States  Supreme  Court.  Again,  in  the  MandyrDendmh,  1986  A.  IL  G. 
816  (EDNY),  German  and  Brazilian  vessels  collided  in  Brazil,  and  ^ 
foreign  underwriters  of  foreign  cargo  sued  one  of  the  vessels  in  New 
York  in  order  to  recover  the  cargo  damage  to  the  full  extent  instead  of 
prqK»rtionately;  the  Court,  however,  held  that  the  uniform  both-to- 
blame  law  of  Germuiy  and  Biasil,  hexog  properly  pleaded,  would  be 
received  in  evidence.  Subsequently  the  court  dismissed  idl  Ite  cSaims 
on  the  ground  that  an  American  insurance  company  could  not  act  as 
plaintiff  in  order  to  collect  losses  for  the  real  parties  at  interest  which 
were  foreign  companies,  1937  A.  M.  C.  1062  (EDNY)  and  1938  A. 
M.  C.  46  but  this  ruling  was  reversed  on  appeal  1939  A.  M.  C.  287 
(dCCA)  hxdding  that  assiipied  elaiiBS  may  be  sued  upon  in  admiralty 
as  freely  as  at  law.  The  case  was  then  tned  on  the  merits^  resulting 
in  a  finding  of  half  liability  for  the  collision,  and  hence  of  half  damages 
for  the  cargoes.   1939  A.  M.  C.  1313  (EDNY) ;  but  on  appeal  the 
liability  was  apportioned  20%  and  80%,  1940  A.  M.  C.  1150  (2CCA), 
m  that  the  cargo  of  the  Denderah,  after  this  prolonged  effort  to  recover 
damages  hma  the  Mandu,  recovered  only  20%  of  its  provable  damage. 
Certimari  was  doiied^  1941  A.  K  C. 

The  validity  of  tiie  Both-to-blame  clause  under  lie  fiague  Mules 
is  said  to  be  doubtful,  because  it  is  argued,  the  dause  can  only 
be  good  subject  to  the  catch-all  exception,  (q) ;  to  obtain  tiie  benefit  of 
such  an  exception,  the  shipowner  must  prove  that  the  loss  occurred 
without  the  negligence  of  any  of  his  servants.  As  a  both-to-blame 
collision  can  hardly  occur  without  the  negligence  of  the  carrier's 
servants  it  is  said  that  the  clause  is  necessarily  bad.  On  the  otiier 


huid^  tho  dmm  mmfy  apienH  flie  pdicy  «iiiraMed  hj  m$ 
iiit  tklitiiiiy  emptuni  (m) :  «  act,  neglect,  or  default  of  the  master, 
nMMiir,  piiit,  «r  tlie  servants  of  Hie  carrier  in  the  navigation  of  the 
^p.**  Mainly  a  carrier  is  not  liable  at  all  for  a  negligent  collision 
loss  produced  solely  by  the  errors  of  navigation  of  his  aSwrnts.  Why 
then  should  he  not  be  Ixoe  to  omirad:  that  he  shall  not  bo  liiOkle  whm 
^  /"f^  lo«  M  proinodl  porilf  by  the  mots  of  navigation  of  his 
M|IM|M  paiHy  by  tht  oonoiurzonoe  of  strangersf  In  truth,  it 
'VWH^^k  nnnoMiaiy  to  make  a  contract  in  order  to  obtain  an 
|owi^n  whioh,  being  granted  in  fuU,  is  necessarily  granted  in  part. 
H  the  dauae  shonld  be  held  bad,  then  the  curious  result  wonW  be  that 

^Bse  (q),  wMch  is  a  general  catchy  haa  be«  ailow^  to  Of«^^ 

ilie  eipxess  pdioy  of  dam  (a),  vhi^ 

•Mwnncii  in  Jmm  (lilJI),  m  H  a  at,  liat  ^rties  may  lawfully 
oontfaot  in  drnfaion  of  tiie  oomnMiii^aw  rule  if  they  adhere  to  the 
ilandards  of  coiiict  laid  down  by  Congress  for  analogous  situations, 
would  seem  to  justify  the  Both-to-blame  clause.  This  contentious  sub- 
ject would  be  solved  if  the  Senate  should  content  to  ratificatum  of  tha 
Collision  Convention,  now  poiiiiif  boforo  it  wHb  a  ftnwaUo  wport, 
Mi  Ctegras  onad;  a  oomaponliii  atiiiila  applioablo  to  voyages  on 
lii  iigji  seas,  on  lha  ooaata,  and  en  the  Chreat  Lakes,  if  not  to  all 
Hgf^phla  wateia  siibijoet  to  tiie  admiralty  and  maritime  jurisdiction 
«f  the  United  States.  The  validity  of  the  Both-to-blame  clause  was 
■ought  to  be  tested  in  the  8m  Vincente-Bruee  collision  litigatioiL  1988 
A.  M.  0.  m2  (2CCA),  oartioraii  daniod,  1988  A.  M.  C.  706;  bnt  tiw 
lict  that  one  of  the  veaada,  sailing  imder  Barter  Act  oonditieiii,  was 
not  til  ail  rmpwk  8iawor%  nnder  the  Iiw  rule,  pMhibited  the 
opmstioa  of  the  dauae. 

l<^F^neiom  Mmshmdise,  Ever  since  «ie  statute  of  1861  *  water  car- 
g^j^  been  relieved  of  all  liability  for  money,  predous  metals, 
•Olla  of  art  and  other  artides  of  high  value,  unkaa  the  nature  tiwreof 
haa  been  fully  disdosed  by  the  shipper  and  a  pnpeftuMuile  ^vahie^ 
feeii^tpaid.  B  slionM  be  noted  that  1.  8.  4881  haa  been  expready 
le-offirmed  by  Seetioii  8  of  the  Carriage  of  Goods  by  Sea  Act,  which 

!!«!g  piwi«»a  of  this  Ad;  shall  not  affect  the  rights  and 

IMIPilllnB  of  the  carrier  under  the  provisions  of  ♦  ♦  *  sections  4281 
•  of  the  Bevised  Statutes  of  the  United  States  or  of  any  amend- 
liiliti  thereto  ^ 

•  It  R  iiai,  m  V,  8.  €odtt  181.  tmk  in  Appendix  C,  post 
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The  Convention  and  the  Acts  repeat  the  well-known  Fire  Statute 
of  Great  Britain  (1894);  57  and  58  Vict.,  eh.  60,  as  Exception  (b) 
of  Section  4  (2).  The  American  form  of  the  Fire  Statute,  R.  S. 
4288,  dating  ixom  lUl,  haa  not  been  v^peakd;  on  the  contrary,  it 
haa  been  eipiessly  preserved,  by  Seeyoa  8.  Hence  the  fire cicep- 
tion  now  occurs  twice  in  the  II.  S.  Statntea  at  Laxge,  in  the  loioving 
forms: 

B.  8. 4888.  Ho  owner  of  any  vessel  diall  be  liable  to  answer  lor  or 
make  good  to  any  person  any  loss  or  damage,  whidi  may  hi^pen  to 

any  merchandise  whatsoever,  which  shall  be  shipped,  taken  in,  or  put 
on  board  any  such  vessel,  by  reason  or  by  means  of  any  fire  happening 
to  or  on  board  the  vessd,  unless  such  fire  is  caused  by  the  design  or 
negUet  of  audi  owner. 

Act  of  1936 :  "  Neither  the  carrier  nor  the  ship  ahall  be  feaponsible 
for  loss  or  damage  arising  or  resulting  from  •  ♦  •  file,  unless  caused 
lyy  the  actual  fault  or  privity  of  the  carrier.'' 

The  difference  in  tiie  c^ioe  of  words  would  not  seem  to  make  any 
difference  in  the  rule  of  law;  and  it  is  thoi^t  that  ftm  vrdl-setiled 

line  of  cases  concerning  fire  losses  and  recently  exemplified  by  the 
Galileo  (1933  A.  M.  C.  1,  287  XT.  S.  420)  and  Caho  Hatteras 
([SDNY]  1933  A.  M.  C.  1587,  5  F.  Supp.  725)  cases,  continue  to 
xepreaent  the  law  on  this  subject  The  burden  of  proving  design  or 
iie^ect|M|  ^actual  fault  or  privity''  remains  upon  the  party 
HbdlansHi' 

In  the  Doris  Kellogg,  1937  A.  M.  C.  254  (SDNY),  affirmed  without 
opinion,  1938  A.  M.  C.  158  (2CCA),  neglect  was  proved,  in  the  fact 
that  the  owner,  after  a  first  fire  had  revealed  that  the  electric  wiring 
i^yatsm  was  worn  out,  had  replaced  only  a  part  of  it,  after  which  a 
aeoond  fire  ooconed  where  the  old  wiring  was  still  in  place.  In  the 
Zaea,  1937  A.  M.  C.  1158  (SDNY),  affirmed  1989  A.  M.  C.  912 
(2CCA),  certiorari  draiied,  1940  A.  M.  C.  144,  <m  the  contrary,  n^ed 
was  not  proved;  the  final  attack  centered  upon  the  location  of  the  fud 
oil  valve  reach  rods  so  close  to  the  fidley  top  that  they  could  not  be 
approached  after  a  boiler  room  fire  had  developed  considerable  heat. 

The  Zaca  qpinkm  also  pointed  out  that  the  defence  of  the  American 
File  Statnte,  lAmn  made  good,  does  not  of  itself  operate  to  give  the 
shipowner  a  ri^^t  to  daim  General  Average;  and  hence  the  court 
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'mtHtmei  to  loiw  the  English  rule,  under  the  English  Fire  Statute, 
M  kii  imm  in  Lomg  Dreyfus  d  Co.  vs.  Temfm  Shippmg  Co.,  [mij 
A.  C.  726  (H.  li.). 

I  In  tiie  ^M^a^«  CWIi  mm,  1039  A.  M.  C.  1576  (SBNT),  iie^ 
^  WM  fwmi,  in  that  haafy  lepaiii  had  hwn  made  after  an  muatiaf actoiy 

^lyap,  in  Ofier  to  keep  the  next  loiiiiif  engagement,  and  fire  resulted 
imi  oB  o?ifioir«sd  Imm  inatalktliais  which  were  not  in  proper 

^  Tho  Morro  Castle  fire  new  etliio  before  the  court  for  civil  adjudi- 
mtkn  of  liability;  the  settlements  are  reported  at  1939  A.  M.  C.  895. 

The  Fire  Statute  of  1861  mginally  applied  to  ''gooclSy'*  idikh  term 
was  held  to  Indnde  baggage:  CJmmbwiam  m  Western  Trane.  Co. 

(1871)  44  H.  Y.  S<I5.  In  the  revision  of  1874  the  word  "  goods was 
<w4  Hid  it.  is  now  held:^^'l|g|'''ire  damage  to  baggage  is  no  longer 
-l^lll^      m«  gimte:  Mmi^  CUy,  (18^)  6  F^  il3  (DMich); 
the  Statute  however  apples  to  eveiy  other  iqiecies  of  merchandise  on 
board. 

%JMmif  fm  Loss  by  Fire,  Before  Loading  or  Afier  Diechmge. 
I^kn  been  settled  that  the  8tatii||M^^  of  the  Fire  Statute 
lijl^^  aiproprlate  etntraot  stipSil^  be  extended  to  cover  fire 
ailiiHlllsBs  on  shore  before  liiiiilli||'''ioid  after  discharging ,  the  authority 
of  iiese  cases  would  seem  to  be  undisturbed.  Munaires  (EDLa),  1936 
A.  M.  C.  96, 12  F.  Snpp.  913.  Indeed,  in  OonetabU  vs.  NaiioruU  8.  & 
Co.,  (1894)  154  U.  S.  61,  69,  the  ocean  carrier  was  exoiMEStod  fiom 
liability  for  a  fire  destroying  cargo  which  had  just  bean  placed  npon  a 
pier,  without  any  danse  extending  the  protection  of  the  Fire  Statute, 

iUnd  merely  because  the  liability  became  that  of  a  warehouseman  imme- 
diatdy  npon  discharge. 

Coastwiiw  through  bills  of  lading  provide  that  the  carrier  shall  be 
liable  for  loss  as  at  common  law,  with  exceptions,  Wlniimg  the  eiceep- 
tiou  that  the  carrier  shall  be  liable  only  as  a  waxeluraseman  fi»  ftre 
kes  after  expiration  of  the  free  time  alowed  by  taiifb  for  deliyery  of 
foods  at  destinati<m.  Under  sndi  danses,  it  was  held  in  Galveston 
Wiarf  Co.  vs.  mvestm  My.,  1988  A.  M.  C.  463,  285  U.  S.  127  that 
llie  port  connecting  railway,  which  had  received  the  cargo  from  the 
waliP  carrier,  was  liable  for  fire  loss  on  its  pier  regardless  of  negli- 
gence; and  in  the  Acadia  (Standard  Brands  vs.  Eastern  8  8  Lines} 
1938  A.  M.  C.  933  (2CCA)  that  the  water  carrier,  whidi'bad  placed 
the  goods  on  a  pier  awaiting  deKveiy  to  the  cimsignee,  was  not  liable 
^Iml^  Nll^^  of  the  free  time. 


Fire  during  lighterage  while  irons-shipping  from  one  ocean  vessel 
to  another  appears  to  present  a  special  problem,  unless  Uie  lighter  is 
actually  owned  or  operated  as  owner  pro  hac  vice  by  one  of  the  ocean 
carriers;  for  if  the  lighter  is  hired,  the  ocean  carriers  are  not  such 
^  owners  as  may  claim  the  protection  of  the  Fire  Statute.  Sydney, 
1940  A.  M.  a  1037  (8CGA).  See  the  discussion  of  lighterage,  post. 

The  MmepUsn  of  Birikes  and  Lockouts* 

The  American  Act,  in  Seetimi  4  (2),  sub-paragraph  (j)»  contains  a 
proviso  whidi  is  not  at  present  fotmd  in  any  other  Hague  Bnks  text: 
to  the  effect  that  the  exception  of  liability  for  strikes  and  lock-outs 
shall  not  be  construed  to  relieve  a  carrier  from  responsibility  for  the 
carrier's  own  acts.''  This  was  the  second  of  the  six  American  amend- 
menia.  The  lear  waa  eaqpressed,  by  some  pamons  present  at  the  1930 
CShamber  of  Ckimmem  Gonfenoie^  tJiat  a^c^^  r 
had,  by  acts  of  negligence  for  which  he  was  legally  liahl^  caused 
damage  to  cargo,  might  deliberately  incite  a  strike  or  dedare  a  lock- 
out of  workmen,  in  order  to  be  in  a  position  to  plead  the  exception 
of  strikes  and  lockouts.  There  had  been  prolonged  strikes  in  Havana, 
and  cargo  interests  complained  that  ocean  carriers  had  made  unfair 
use  ol  Hie   strikes''  oxoeptMp  elanses,  to  sava  time  and  money  for 
the  ships  at  ilie  expense  of  the  cargo.  Judge  Mmiffi  had  eiq^sessed  the 
view,  in  1926,  that  this  fear  was  wholly  unfounded,  because  of  <3ie 
general  principle  that  no  man  can  take  advantage  of  his  own  wrong. 
The  fear,  however,  persisted,  and  the  amendment  was  accepted.  It 
stated  nothing  new.  A  severe  series  of  strikes  swept  over  the  waterfront 
in  1988  and  1987;  and  it  may  be  rmariced  that  up  to  the  present^  no 
litigation  concerning  these  str&ss  seems  to  have  readied  a  rmlt 
different  from  that  whidi  nuight  normally  have  \mm  expected  had  Hie 
proviso  not  been  enacted. 

While  it  has  been  said  that  a  strike  is  almost  always  a  matter  of 
money,  and  can  be  ended  by  a  money  payment,  the  courts  take  the 
ipiew.  In  diarter  cases,  that  an  offer  of  increased  wages  need  not  be 
made,  as  the  opposxie  view  wonld  in  effect  mm  Hie  exception  of  strikes 
in  most  cases.  HemVkmni  vs.  Ksyser,  1897  (K*B.fU),  84  IW. 
693;  Toronto,  1909  (2CCA),  174  Fed.  682;  ThsfMS,  1917  (SDNY), 
244  Fed.  545,  affirmed  (2CCA),  275  Fed.  254.  These  cases  would 
seem,  by  analogy,  to  be  applicable  in  bill  of  lading  cases. 

In  the  Nordhvahn  case,  1923  A.  M.  C.  398  (SDNY),  the  vessd 
readied  tiie  port  (BiBMiNco)  ater  the  slriie  was  men,  but  b^m 
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iM  ^CQiigeiiiiiii  was  rolieved,  mi  iie  ressel  was  held  relieved  from 
liaiility  by      oi>eration  of  the  strikes  clause. 
A  strikes  clause  is  not  a  negligence  clause;  hence  a  carrier  operating 
^  under  the  Harter  Act  may  invoke  the  clause  without  pipol  of  sea- 
wntiiiness  or  due  diligeniie  "im  tE  rapeeig.^'  'Bm  Mmi,  1940  A.  M. 

Urn  King's  mmmm  has  long  be^  cme  of  the  common  law 
dafenccs  permittei  to  a  carrier;  and  restraint  of  princes  has  never 
lieeai  rogmled  as  a  contract  exception  contrary  to  public  policy.  The 
Harter  Act,  Section  3,  excuses  loss  or  damage  caused  by  public  enemies. 
The  Act  of  1936,  Section  4^  (2),  excuses  loss  or  damage  aiisiiig  or 
MQltiBg  from  (e)  ad  ixf  war^  (f )  act  of  pnbUe  mBmm,  (g)  amst 
m  ratraiiit  of  piinoesy  mlm  or  people,  (k)  note  or  dril  ommofcioii^ 
ini  liift  ealeb«n  (q)  ^mj  oiier  cause  arising  without  the  actual 
fault  aai  piiviiy  of  tbe  carrier  and  without  the  fault  or  neglect  of  the 
■i^*^  o*"  llllll^lg  ^  carrier,  but  the  burden  of  proof "  under 
(f )  is  placed  on  the  carrier. 

These  very  terse  words  and  phrases  have  a  kige  mmmtn^  wiiidi 
has  been  only  partially  developed  by  the  ease  law  gxoving  out  of  the 
Ajj^eonic  wars,  the  Crimean  and  franoo-fmoBan  wars,  the  GJreat 
Sit  of  1914-18,  and  tiie  oiiier  oooaslons  which  gave  rise  to  states  of 
fact  Inoni^t  to  the  attention  of  the  courts.   Events  since  1933— the 
Japanese  action  in  Manchukuo  and  later  in  Central  and  Southern 
China,  the  Italian  action  against  Ethiopia,  the  Spanish  Civil  War, 
and  finally  the  general  outbreak  of  war  in  1939— have  caused  great 
md  sudden  dislocations  of  trade  and  tiaie  loatea,  xeqniiing  the  foBeel 
^ll^iimiamm  of  the  implicatioBs  of  these  eio^tteiia.  At  ti^  same 
iiie.  He  whole  qnestfen  of  houniianee  ooveiage  of  the  risks  of  war, 
-Mrl.  isemiiolieii,  'leslraint  eppilft^^    and  delay  resulting  there- 
from was  necessarily  reconsidered.  In  consequence,  two  clauses  were 
levised  in  London,  in  general  agreement  between  the  interested 
parties-^rriers,  owners  of  merchandise  and  nnderwiiiers— ,  one  to 
express  in  full  detail  the  rights  and  dniies  of  the  eanier  kk  m  ovenl 
of  war,  and  the  other  in  tlie  event  of  leMMMhltf  pviaeea.  These 
dansea  aie  mpeeliveiy  nwiben  4  and  6  <rf       Uniform  North 
AHantie  biH  of  lading,  printed  at  pages  88  and  84  of  this  volume. 
Ha  extent  of  the  general  agreement  as  to  these  clauses  is  evidenced 
If  ilf  iset  that,  to  the  date  of  this  writing  (May,  1941),  no  case  or 
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dispute  as  to  their  scope  or  meaning  appears  to  have  been  earned  to 

the  point  of  a  judicial  decision,  so  far  as  has  been  noted.  The  many 
and  serious  dislocations  of  trade  since  1933  have  undoubtedly  given 
rise  to  numerous  states  of  fact  and  losses  which  would  justify  litigation 
as  to  the  limits  to  be  placed  upon  the  application  of  these  clauses.  The 
virtual  absence  of  such  litigation  is  a  potent  indication  that  these 
danaes  express  the  considered  view  of  the  maritinie  and  nndrawriting 
commnnily  and  that  the  various  actiona  tatei  by  earriera  and  idiip 
masters  in  the  face  of  the  many  didogting  situations  have  met  with 
approval. 

The  absence  of  litigation  on  these  points  is  also  doubtless  due  in 
large  part  to  the  speed  of  radio  communication  and  the  general  use  of 

held  covered  '*  clauses,  in  ccmseqtienoe  of  which  it  has  been  possible, 
to  a  degree  tmknown  in  earlier  war  periods,  to  advise  the  interested 
partks  almost  inatanily  of  delays  and  defiatkma,  and  to  hold  12ie 
changed  risk  covered  under  the  original  policies. 

Begtrwnt  of  Prme§8. 

Lord  Tbnteeden^  writing  in  1802  (Ahhott  on  Shipping,  1st  ed., 
1802,  5th  American  edition,  1846,  page  ♦390),  laid  down  the 
rule  that  "restraint  must  be  victual  and  operative,  and  not  merely 
expected  or  contingent'';  he  cited  Aihinfion  vs.  BUckie  (1809),  10 
Bast  580,  108  Eng.  Bepr.  877  (E.  B.)  where  a  vessel  left  St 
Petersburg  with  only  a  part  cargo  of  hemp  (not  waiting  to  screw  it 
down  and  so  make  room  for  more  cargo)  on  a  rumor  that  Bussia  would 
embargo  foreign  ships,  and  was  held  liable  for  breach  of  charter,  the 
court  saying  that "  it  is  necessary  that  an  actual  change  in  the  political 
relations  shall  have  taken  place,"  and  that  danger  should  be  "  clear, 
immedmte  and  certain.''  In  those  days,  before  telegraphs  and  radio, 
with  short  gun  ranges,  and  no  aviation,  it  was  apparmtly  thought 
suitable  to  compel  the  ship  master  to  wait  untQ  the  approadiing 
embargo  or  requisition  officers  could  be  seen.  It  is  suggested  that  the 
tremendous  change  in  the  means  of  communication,  and  of  the  offen- 
sive power  of  possible  captors  and  "  restraining  princes  or  peoples 
has  swept  away  the  fact  basis  on  which  Lord  Tentekden's  view  were 
baaed*  la  these  daysi  a  freighter  whi^  pfooeeds  on  its  noimal  oonrse 
vntil  in  the  physical  presence  ol  the  enemy— wbeth^  a  snrlaoe  vessel, 
a  submarine,  or  an  armed  aircraft— 4a  in  gravest  danger  isi  loss ;  and 
common  sense  dictates  the  advisability  of  acting  to  avoid  such  danger 
long  before  an  enemy  is  present.    See  Middows,  Ltd.  vs.  Robertson 
(The  Halle.  Minden  and  Wmgoni)  (1941)  68  Lloyds  L.  K.  45  (C.  A.). 
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Seizure  Wmi§r  L»gai  Process, 

The  Act  of  1936  and  tlie  Htrler  Act  both  eicose  the  ewnrief  fvom 
IkhiMlj  lor  '^aeiiiiii  under  legal  prooeas.*'  Mr.  FHai-Heiuj  Smi^, 
aitliiig  as  Ckimiiiiiaioiirf^  1940  A.  M.  C:  1817,  im 

(BMass)  held  that  under  the  Harier  Act  this  refers  to  seizure  of  the 
§09is,  not  of  the  vessel.  He  refused  to  follow  two  Louisiana  District 
caaes  wh^  a  carrier  waa  eicoaed  becanae  hia  veaael  waa  arrested. 

I^^^^Jjwalw^  Nat  Oihsrwis$  Mmm$mki, 
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itative  pamphlet  of  1931  liated  65  excepted  risks,  acts  of 
igligence  or  causes  of  liability  actually  then  in  use  in  bills  of  lading. 
Of  theae^  16  are  explicitly  authorized  by  the  Convention,  Article  IV 
(8),  (a)  to  (p),  and  thna  granted  by  law  nndar  the  Acts.  Tfaa  other 
#  setain  0%  tnA  vaUdify  aa  la  gfauM  hf  Urn  ^ csletHdl^  aaoaptkn 
vliidi  ia  Inown  aa  Sectkni  ^  aabaectum  (2),  paragraph  q.^  This 
ffOfidea  in  broad  terma  that neither  lie  carrier  nor  the  ship  shall 
be  responsible  for  loss  or  damage  ariaing  or  resulting  from  •  ♦  •  any 
(other)  cause  ariaing  without: 

^  (1)  the  aiitaal  laiill  and  psMly  of  iia  oanier  and 
ppy  wmmk  Hie  lialt  or  n^gM  «i  Hii  aganta  or  servants  of  Hia 
carrier^ 

adan  of  pioof  ahall  ha  on  the  paiaoa  oiiiBilpg  the  benefit 
of  ilia  axo^ptiiin  to  ahoir  tiiat  neither  the  actual  fault  or  privity  of 
the  carrier  nor  the  fault  or  neglect  of  the  agents  or  servants  of  the 
-I  H.  i  i.  tfisomsT  contributed  to  the  loss  or  damage.*^ 

In  the  Lady  Drake,  a  cargo  of  molasses  in  casks  came  adrift  in 
heavy  weather  between  Bemudft  and  Halifax.  The  shipowner  pleaded 
that  the  loaa  waa  due  to  peril  of  the  aea,  and  that  it  had  mataiiied  tiie 
ien  of  proving  that  there  waa  no  n^i^Uganoa  in  aooovdaiioa  with 
iubeection  (q).  The  Suprame  Court  of  Canada^  af&rming  tiie  oourta 
below,  said: 

It  waa  very  vigoroualy  mged  by  DQimiggi  011  buiialf  a£  the  ahip  that 
be  had  ealayiiM  a  jNw^ 

mi  proper  stowage.  But  it  will  be  ciMerred  that  tibe  burdoi  reating 
Ipitt  the  carrier  under  thia  clause  is  a  v«iy  heavy  one.  He  has  to 
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ahow  that  naithfir  the  actual  &ult  nor  the  privity  of  the  carrier,  nor 
the  fault  or  ne|^  ol  the  agenta  of  serfanta  <^  the  cnrier  OMitributed 
to  the  loss  or  the  damage.  The  carrier  does  not  acquit  himadf  of  thia 
onus  by  showing  that  he  employed  competent  stevedores  to  stow  the 
damaged  cargo,  or  that  proper  directions  as  to  the  stowage  of  the  cargo 
have  been  giraL''  1937  A.  M.  C.  290  at  292. 

It  is  very  generally  considered  that  paragraph  "  q  in  and  of  itself 
gives  the  ship  and  carrier  as  much  protection  as  can  be  obtained  by 
enumerating  any  or  all  of  the  39  exceptions  formerly  recited  which  are 
not  express^  enacted  in  subsections  (a)  to  (p).  Thus  a  carrier  is 
not  liable  for  ruat  damage  to  canned  goods  caused  by  atmospheric 
moisture  and  sweat:  Kiakg  CUf,  1940  A.  M.  G.  1127  (NDCal). 

jPlofi^amii  Cfoodb* 

The  Convention  and  the  Acts  deal  wiii  dangerous  cargoes  in  con- 
siderable detail;  the  provisions  of  Article  IV  (6)  do  not  differ  ma- 
terially from  the  previously  accepted  law.  Hence  the  special  clauses 
heretof  m  used  may  be  dispensed  with. 

The  Criminal  Code  provides  drastic  puniahments  for  carriage 
of  dangerous  cargoes  in  passenger  vessels,  and  for  thour  undisclosed 
shipments  in  freight  ships.  These  are  referred  to  in  iiie  notice 
appended  to  the  Uniform  North  Atlantic  Bill  of  Lading,  at  page  91, 
supra.  Elaborate  regulations  as  to  the  packing  and  handling  of 
"farious  kinds  of  dangerous  goods  are  published  by  the  Interstate  Com- 
merce Commission  and  t^e  Bureau  of  Explosives;  the  ktest  edition 
ia  dated  January^  1941. 

Olontet  Not  Bsff^hM  hff  the  Act 

Port  clauses,  regulating  the  further  handtlngs  Of  file  cargo  after 
it  has  left  the  end  of  the  ship's  tackle,  are  wholly  free  of  regulation 
by  the  Act;  but  still  are  subject  to  the  Barter  Act,  if  the  bill  of 
lading  does  not  expressly  terminate  the  carrier  liability  at  the  end  of 
ahip'a  tae&.  Any  decided  cases  as  to  the  effect  of  ilie  Harter  Act  on 
port  dauaea  therefore  continue  to  be  authoritatifo  preoedents. 

TransShiprMfU  Olamm-^Mfed  of  lii  Mt  of  MSe. 

If  a  ship  loaded  in  the  United  States  trans-ships  an  outward  cargo  at 
a  port  where  the  Rules  are  not  in  force,  will  the  on-carriage  be  subject 
to  the  American  Act?  It  has  been  said  that  the  Act  relates  to  the 
eaniaga  ol  gooda  by  aea  in  ship  ;  ocmaequently  the  Act  which  governed 
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the  bill  <xf  lading  at  tli«  iiel  porl  of  aliipii«iit  would  appear  to  apply  to 
tti  osixiap  of  tlie  goods  until  tliey  loadi  the  port  of  delivery  named 
Mil  ibo  yiL  A  mere  traM-BMpment  under  the  same  "  bill  of  lading 
or  oHier  document  of  title  should  not  change  the  law  of  the  contract 
If  a  ship  loads  cargo  abroad  and  issues  a  bill  of  lading  Tn»nk>g  g 
United  States  destination^  the  foregoing  principles  would  aeon  to 
indicate  tliat  the  Amoiiean  Act  should  apply  to  the  hOl  ol  lading,  even 
if  the  irst  ship  noior  comss  here  hut  trans-ships  the  cargo.  This 
wonM  not  ho  tho  case  in  Canada,  whose  Act  does  not  apply  to  inward 

M  may  be  noted  that  the  Warsaw  Convention  for  the  unification  of 
certain  rules  concerning  carriage  of  goods  by  air  expressly  provides 
that  the  Convention  shall  govern  the  entire  carriage  by  air,  regardless 
of  h<^  many  times  the  goods  may  be  trans-shipped,  and  disposes 
ff  this  somewhat  iilllealt  qoestion  in  advance,  49  TJ.  S.  Stat  L.  3000. 

goods  moving  between  ports  idiere  the  Kules  are  not  in  force 
^mt  trans-flhipped  at  a  port  where  the  Rules  are  in  force,  it  would  seem 
that  the  Rules  might  apply  to  the  on-carriage  if  there  should  be  an 
ml^^tion  of  the  movement  and  a  new  oartnwt  at  the 

Tfisfit-^ipiiisiilt.  A  vesiel  receiving  goo^  fiom  an  initial  carrier 
nader  a  throi;^  hil  of  lading  must  be  cautious  about  varying  the 
terms  and  conditions  of  carriage,  unless  the  goods  owner  consents. 
When  the  bill  of  lading  is  negotiable,  and  has  been  negotiated,  it  is 
IBually  iinpossible  to  find  the  goods  owner ;  and  in  that  situation  it 
Itey  be  wiser  to  decline  the  preferred  eaigo,  rather  tiiaa  risk  lialnli^ 
loBs  or  damage  due  to  variation  in  the  mettiod  of  transportation, 
lams  in  the  Jds/iond,  im  A.  M.  C.  «04  (SDNY),  aM.  1940  A.  M. 
C.  1180  (SCCA),  the  iiroiigh  biU  of  lading  called  for  underdeck 
stowage,  which  the  on-carrying  Idefjord  was  unable  to  arrange,  so  the 
cargo  was  temporarily  carried  on  deck;  the  on-carrier  was  held  liable 
for  resulting  loss.  Again,  in  the  Capo  Mambi—Mailiar  case,  1933  A. 
X.  C.  238  (2CCA),  goods  shi]^  nnder  a  £100  bill  of  lading  weie 
^lEans-shipped  and  sent  along  under  a  $100  biU  of  lading;  and  the 
on-<mrrier  having  paid  flOO,  whidi  was  less  than  the  actoal  loss,  the 
l^pttial  carrier  was  held  liable  for  the  excess  of  $127.60  per  package. 
^  When  trans-shipment  is  performed  by  means  of  a  hired  lighter, 
%fedal  considerations  arise,  which  are  discussed  under  Lighterage,  post 
Clauses  stating  that  each  carrier,  of  a  connecting  series,  will  be 
M^Mmsihle  only  for  damage  oocnning  while  the  meidMmte  is  in  the 
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carrier^B  control,  are  valid  and  elective:  FreMtnU  Tuft  (Chim 
V§getahle  Oil  Co.  vs.  Dollar  8. 8.  Lines),  1938  A.  M.  C.  279  (SDNY). 

Lighterage. 

The  Convention  and  the  various  Carriage  of  Goods  by  Sea  Acts  all 
approach  carriage  from  the  point  of  view  of  the  single  sea-carrying 
vessel from  tadde  to  tackle,''  Art.  3(3).  Iiocal  lighterage,  whether 
before  loading,  or  upon  a  trans-shipment,  m  after  discharge,  may 
therefore  be  oontaetimlly  dealt  with,  subject  to  general  prim^les  as 
modified  by  other  statutes,  sudi  as  the  Harler  Act  in  the  U.  S.  A*  or 
the  Merchant  Shipping  Act  in  Canada. 

Lighterage  is  almost  always  a  harbor  operation;  lightered  cargoes 
are  seldom  handled  at  sea,  but  a  great  deal  of  cargo  is  transferred  by 
lighters  in  open  roadsteads  in  the  West  Indies,  on  the  west  coast  of 
Central  and  Sooth  America  and  in  African  trades;  long  li^terages  ^ 
in  shdtered  bays  and  rivers  are  also  usual  m  several  pkees,  such  as 
Maracaibo,  Para,  snd  Puerto  Alegre.  It  is  therefore  importsnt  Hiat 
the  contract  should  be  precise  as  to  the  responsibility  for  lighterage. 
Several  options  are  available. 

Lighterage  by  cargo-owners.  The  shippers  or  consignees  of  the  cargo 
may  do  their  own  lighterage  with  equipment  furnished  by  themselves 
at  their  own  expense.  If  so,  the  ocean  'vessel's  liability  literally  com- 
mences and  terminates  at  the  end  of  her  tadde.  Oullm  vs.  Medgw, 
290  U.  S.  82,  1933  A.  M.  C.  1584.  T.  N.  7S,  1940  A.  II.  a  1861 
(2CCA).  It  is  of  course  simple  for  i3ie  ocean  carrier  tiius  to  wash 
its  hands  of  all  lighterage  questions.  The  inconvenience  of  this  system 
is  that  discharge  may  be  delayed  by  non-arrival  of  the  lighters.  In 
tliat  event  the  ship's  agent  or  master  sometimes  hires  lighters  ^<>'Jb 
aoeoont  of  the  aheoit  or  delaying  cargo-own^.  If  a  careless  lighter- 
man is  so  hired,  or  if  his  lighter  is  unfit  or  mueaworfli^,  responsibiliif 
would  seem  to  be  placed  on  the  agent  or  master  who  has  nndfflrlayh||||Pl  v 
to  act  for  the  cargo  owner.  In  the  case  of  Excamhion,  1934  A.  M.  C,« 
456  (City  Court  of  New  York),  the  court  said  that,  in  the  absence 
of  a  suitable  agreement,  the  agent  could  not  act  as  the  consignee's 
agent  in  respect  of  lighterage,  at  least  not  until  the  consignee  had  been 
notified  to  attend  to  the  business  and  had  failed  to  select  or  send  his 
own  lighter.  A  danse  whicb  will  pemit  the  agent  at  a  port  of  dis- 
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the  event  that  the  consignee  neglects  to  send  lighters  promptly  when 
the  ship  anchors  o£E  the  port,  is  thought  to  be  valid. 


^^^^'^'^^^^^  At  the  otier  eztimey  tile  (Kieaii  carrier 

may  accep  jjlPII^^  for  lighterage,  eontractmg  to  carry  the 

goods  to  or  from  points  on  the  shore,  and  charging  an  appropriate 
freight  rate.    On  these  terms,  the  carriage  is  performed  by  a  series 
of  the  carrier's  vessels,  with  suitable  disclosure  that  there  will  be 
trana-sMpments,  and  the    tackle  to  tackle^'  coverage  of  the  Con- 
and  the  Acts  will  eitend  Imii  tibe  reoainiig  tackle  of  the 
lev's  ifst  lighter  or  fessd  to  iiie  MiTering  tackle  of  the  carries 
ler  or  veaseL 

lAffhtempB  hp  iniepmdent  contractor.    Lighterage  may  be  per- 
formed by  an  independent  lighterage  agency,  not  in  any  way  a  snb- 
sidiarj  or  agent  of  either  the  goods-owner  or  of  the  ocean  carrier. 
Ill  this  situation  it  may  be  proper  to  have  an  agreement  between  the 
ocean  carrier  and  the  ligjiterage  canier  lor  the  interchange  ol  txaffic, 
the  divisiGii  of  freight  chaxge%  and  respomibllity  for  kene,  and  for 
dday  on  the  part  ol  either  carrier  m  reaching  the  agreed  trans-diip^ 
If*.  IHent  point  In  suitable  situations  sudi  agreements  might  be  submitted 
III  the  Maritime  Commission  for  approval,  like  other  joint-service 
iigreements. 

A  lighterman  wlio  carries  only  cargo  given  him  by  an  ocean  carrier 
llir  trans-shipment  is  not  a  oommon  carrier  but  a  bailee  lor  luxe,  and 
|||iit  liable  for  a  loss  nnlees  negligence  is  proved  against  him. 
ittif^  &r9m,  1035  A.  M.  €.  097  at  699,  11  Fed.  Snpp.  109 

IIIPIIINY). 

Lighterage  hy  an  independent  contractor  acting  for  either  party. 
It  cOiinMHily  happens  that  the  party  required  to  attend  to  lighterage 
has  no  li|^ter  of  its  own  available  at  the  moment,  so  that  an  outside 
lighter  Is  obtained.  When  this  is  done  1^  the  caigo-eimer,  a  direct 
ol  haior-  and  bailee-lor^^Mrriage  la  eitaiUulied  belvMi  the 
owner  and  the  l^^terman;  if  there  is  a  cargo  loss  on  such  a 
iter,  the  issues  as  to  liability  are  worked  out  along  those  lines. 
T.  N.  7$,  1940  A.  M.  C.  1361  (2CCA) ;  Cullen  vs.  Eedger,  290  U.  S. 
82,  1933  A.  M.  C.  1584;  Fred  E.  Easier,  1932  A.  M.  C.  237  (2CCA). 
But  when  the  "  outside  ^  li^^ter  is  procured  by  the  general  m  ocean 
carrier,  the  considerations  may  be  quite  dillefent. 

^  ^  SieamMp       1988  A.  If.  0. 

11  (»CCA),  was  a  case  of  li^iterage  in  New  York  during  a  transit 
liiverpool  to  lie  West  Indies;  the  cargo  (potatoes)  was  frozen 
wMi  on  the  lighter  and  the  cargo  owner  sued  the  second  ocean  carrier, 
in  the  form  of  a  claim  in  an  eqaii^  receivership  proceeding.  The  Court 
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held  that  the  lighterage  was  part  of  the  transportation  and  governed 
by  the  Harter  Act;  clauses  stating  that  "  trans-shipment  by  the  usual 
method  of  ccmveyance  should  be  at  the  sole  risk  of  the  owners  of  the 
gooda  and  the  ezpenae  of  the  carriers  "  and  that ship  not  accountable 
for  damage  by  frost  weie  Hierefore  invalid  and  tihe  ocean  carrier  waa 
liable  for  the  loss.  The  Court  said :  "  The  words  at  the  8oU  risk  of 
the  owners  of  the  goods  are  to  be  strictly  construed.  They  do  not  in 
terms  cover  the  negligence  of  the  carrier.  Furthermore,  trans-ship- 
ment in  an  open  lighter  was  not  hy  the  usual  means  called  for  by  the 
contract  ol  a&eightmenf 

The  case  of  The  Irvmg  {Connore  Marine  Co.  vs.  Manhattan  Lighter- 
age Corp.),  193«  A.  M.  C.  1029  (BDNY),  affirmed  without  opinicm, 
1937  A.  M.  C.  1133  (2CCA),  cOTicemed  the  loss  of  a  cargo  ci  molaMes 
in  barrels  caused  by  the  careening  of  an  unseaworthy  lighter  on  which 
the  cargo  was  being  transferred  from  Seatrain  Lines  to  a  destination 
in  New  York  harbor.  The  lighter  owner  was  held  primarily  liable  to 
the  cargo  owner.  The  charterer  of  the  lighter  and  the  ocean  carrier 
were  boili  held  seeondarily  liable  under  their  contracts  of  carriage  and 
biUs  of  lading  respectively.  To  the  same  ^feck  see  Taylor  Bros, 
Lumber  Co.  vs.  Lighter  Sundial,  1980  A.  M.  C.  1386  (2CCA). 

The  Bowling  Green  {Czarnikow-Rionda  vs.  Ellerman),  1935  A.  M. 
C.  697  (EDNY),  affirmed  without  opinion  1936  A.  M.  C.  481  (2CCA), 
concerned  a  cargo  loss  from  the  trans-shipping  lighter  Bowling  Green 
in  New  York  harbor  due  to  negligence  of  third  parties — ^namely  a 
tugboat  which  placed  the  lighter  Soeany  No.  175  alongside  the  Bowling 
Green  overnight  in  an  improper  posildim  so  l^t  the  oreriiang  of  the 
Socony  knocked  part  of  the  cargo  of  ilie  Bowling  Qreen  overboard. 
All  parties  being  impleaded,  the  Court  entered  a  decree  against  the 
owners  of  the  tug  and  lighter  Socony  and  exonerated  the  ocean  carriers 
and  the  Bowling  Green,  her  owners  and  charterers. 

The  situation  disclosed  by  The  Lighter  Sydney  (Fire)  1940  A.  M. 
C.  47  (SDNY),  1940  A.  M.  C.  1037  (2CCA),  affirmed  <m  rehearing, 
1940  A.  M.  C.  1640,  is  particularly  disqoiethig.  Two  ocean  carriers 
had  an  arrangement  for  a  through  serrice  with  trans-shipm^t  in  New 
York.  As  the  vessels  came  to  different  piers,  the  cargo  was  lightered 
in  New  York  harbor  and  held  on  the  lighter  until  the  second  vessel 
should  reach  port.  While  on  the  lighter,  a  negligent  fire  occurred  and 
the  cargo  was  destroyed.  A  suit  was  brought  against  both  ocean 
carriers  and  the  li^tmge  company.  The  lighter  owner  pleaded  the 
Fire  Statute,  R.  S.  4282,  whidi  ezonmEtled  it  desp^  Hie  n^g^igence 
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fii  its  sennits.  The  ocean  esrriers^  however^  were  not  permitted  to 
|bai  tlio  Ifei  Statute  because  they  were  not  the  owners  of  the  lighter; 
HH  the  contrary,  they  were  held  liable  because  the  loss  happened 
iutoiii^  the  negligence  of  their  agent,  the  lighterage  company. 

These  consideiatiQns  suggest  thst  the  qfokk  and  inimiMtl  serrioe  <xf 
ligfatnage— «0  essential  to  the  rapid  moranent  of  cax^o  in  any  great 
ipi^l^^^y  litis  to  lie  tediiiiealy  is-oiganiaed  in  cider  to  meet  the 
t%id  requirements  ol  statutes  realting  to  liability  as  construed  by  the 
Courts.  The  custom  of  oral  chartering  on  a  daily  rent  with  a  bargee 
or  lighter-captain  supplied  by  the  lighter-owner  has  long  been  supposed 
to  be  a  demise.  8,  vs.  Cornell,  267  U.  S.  281 ;  1925  A.  M.  C.  547 ; 
DamMUf,  1989  A.  M.  G.  586  (2GCA) ;  Hughes  Line,  1930  A.  M.  G. 
411^  904  (IGGA) ;  i>Ofls«  1939  A.  M .  G.  857, 1491  (80CA).  Tet  for  Fixe 
Statute  aiid  limitatioii  purposes  it  may  be  necessary  to  go  a  step 
further  and  transfer  formal  control  of  the  bargeman  to  the  charterer, 
as  this  may  not  be  within  the  custom.  James  Horan,  1935  A.  M.  C. 
1081  (3CCA) ;  Cary  Brick  No.  8,  1925  A.  M.  C.  1410  (SDNY) ;  hut 
^ipe  Atlas  No.  7, 1930  A.  M.  G.  1039  (SDNY). 


Sectioii  1  (e)  of  ths  Ganiage  of  Goods  hy  Set  l^i  oprassly 
irtiftes  that  the  Ad  doss  not  sfply  to  ^caigo  stelad  to  be  carried  on 
deck  and  actually  so  carried.^  This  was  done  for  tile  relief  of  the 
Baltic  timber  trades,  which  were  thus  given  local  freedom  of  contract. 
Gonsequently  deck  cargo  is  governed  by  the  pre-existing  law,  which 
in  America  included  the  Harter  Act.  However,  the  1936  Act  does 
not  eifressly  pieserfe  the  Harter  Act  as  to  deck  cargo  from  ^  tackle 
to  tackle  Section  18  merely  preserves  the  Hari«r  Act  before  loading 
and  after  discharging.  There  would  sew  to  be  no  positive  legislative 
illxfession  to  preclude  the  shipper  and  carrier  from  voluntarily  con- 
tracting that  the  provisions  of  the  1936  Act  shall  govern  their  "  tackle 
to  taeUi  ^  relations  in  respect  of  deck  cargo.  The  practice  therefore 
seems  to  be  to  carry  deck  cargoes  at  ah^per's  risk  as  to  perils  of  the 
sea  and,  for  every  other  1^^  rektion*  oonfoiiBaUj  to  tlM  piofid 
of  the  Garriage  of  Qoods  bgr  Sea  Act^  1986. 

A  ^  dean  '*  bill  of  lading  is  an  unwritten  representation  that  the 
cargo  will  be  carried  under  deck,  unless  there  is  a  custom  or  usage  of 
the  trade  permitting  on-deck  carriage,  or  a  custom  or  usage  as  between 
the  ipErier  and  the  particular  shipper.  The  8U  Johns,  N.  F.,  1923 
M*  H.  G.  1131,  863 IJ.  S»  119;  Bamidsm  m  Wh§d  Bros.,  1989  A.  M. 
;     C,  813  (9CGA). 
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After  a  good  detl  ol  dii^ute  and  litigatm,  it  seems  to  be  settled 

that  stowage  within  any  permanent  steel  endosore,  even  if  technically 

above  the  weather  deck  as  designated  in  the  builders'  plans — such  as  a 
hatch-trunk,  a  bridge-deck,  or  a  hospital  space,  is  under-deck :  Lossie- 
lanTc,  1938  A.  M.  C.  1033  (StGal) ;  Fred  W.  Sargent,  1940  A.  M.  C. 
670  (EDMich). 

The  bai  el  lading  my  properly  state  an  optkm,  pmutting  the 
carrier  in  any  case  to  stow  the  cargo  oii«4edc;  osnfreoled  with  sadi  a 
hill  of  lading,  the  shipper  desiring  under  deck  stowage  must  in  each 
case  either  require  an  under-deck  stowage  endorsement,  or  ascertain 
whether  his  goods  are  on-deck  or  under  deck,  so  as  to  arrange  his  own 
cargo  insurance  coverage  to  correspond  with  the  fact.  Davidson  vs. 
Flood  Bros.  (The  Corriso),  1989  A.  M.  G.  813  (9CGA)  ;  Peter  Helms, 
1988  A.  G.  1880  (WDWasli).  See  Dmmm  m  Deck  Gewgo,^ 
(1939)  87  Gal.  L.  B.  536. 

The  Nova  Scotia  law  as  to  deck  cargo  was  dealt  with  in  the  case  ol 
the  Stranna,  (1938)  60  LI.  L.  K.  51  (C.  A.),  where  the  vessd  tiMWd 
while  loading  and  lost  the  deck  cargo  overboard. 

Moe  Afwmais. 

The  1936  Act,  Section  1  (c)  exempts  Ive  animal  cargoes  from  the 
operation  of  any  and  every  section  of  that  Act  Tiis  was  done  (in 
all  the  versions  of  the  Hague  Kules)  because  it  is  generally  recognized 
that  the  carriage  of  live  animals  presents  peculiar  hazards,  varying 
with  every  trade  and  dimate,  and  not  susceptible  of  standardised 
control  by  legislated  f  omiiilas. 

In  the  United  States,  it  is  wdlnwttied,  apart  fwnn  the  1936  Act, 
that  a  live  animal  contract  of  transportation  mnst  be  reasonable,  in 
accord  with  public  policy  as  to  the  duties  of  carriers,  and  in  aco(»d 
with  the  principles  expressed  in  sections  2,  3,  5  and  6  of  the  Harter 
Act.  Section  7  expressly  provides  that  Sections  1  and  4  shall  not 
apply  to  live  stodc  cargoes. 

imtsHiMmsd  dmm. 

The  Convention  and  the  American  and  Canadian  Acts  are  silent 
in  respect  of  clauses  agreeing  to  conduct  litigation  in  some  particular 
jlina^etkHi  to  the  exclusion  of  other  jurisdictions.  Hence  the  existing 
kw  on  the  subject  is  unchanged.  The  American  public  policy  is 
well  settled  that  such  danses  are  nnl  and  void.  Kontmgim  (1908), 


183  JJ.  S.  863.  Y«t  they  have  aomeluDfls  been  referred  to  wifii  ap- 
piotal  in  support  of  the  exerdse  of  discretioii  to  decline  jurisdiction 
it: foreign  torts.  [Tncolor  (2CCA),  1933  A.  M.  C.  919,  66  F.(d) 
3»8.]  It  may  bf|  pted  that  Australia  and  Newfoundland  have  in- 
ierted  proyidons  in  their  Carriage  ol  Qoods  bj  Sea  Aeta  dadaiing 
Hiat  the  juriadloiion  of  ihm  oooris  nay  not  be  onsted  by  agraemenla 
to  litigate  elsevheie.  Mewfoiindland,  Section  7.  Australia,  Section  9, 
(innierly  aeetiQii  6  of  the  Act  of  1904).  Such  a  provision  was  con- 
tained in  the  Canadian  Act  of  1910  (section  6),  but  it  was  not 
oarried  over  into  the  Canadian  Act  of  1936. 

It  should  be  noted  that  agreements  to  arbitrate  in  a  foreign  place, 
Jp^e  an  agreement  to  litigate  tjiere,  are  Talid.  Skanfrnvks  Coal  S 
BSpfip  Co.  m  Wo^nkmtor  Smmm  Co.,  m  U.  S.  449, 1985  A*  M.  0. 
1186,  applied  in  Awmicm  Omming  Co.  m  Beoehwood  (SDNY), 
1937  A.  IL  C.  1486.  Cf.  Matter  of  Hamhwrg-American  Line  (Soar- 
teni),  1980  A.  M.  C.  196,  134  Misc.  481 ;  affirmed  1930  A,  M.  0. 
im,  m  M.  Y.  App.  Div  802,  withont  opinion* 

Free  In  <md  Out^Fm  IMwoff-^Freo  Di$eiuMr§§. 

It  has  been  suggested  ^tm^  the  Bules  may  invalidate  charter  party 
agreements  that  the  owner  of  the  cargo  shall  load,  stow  and  trim  the 
cargo,  or  discharge  it  at  his  own  risk  or  expense.  There  seems  to  be 
no  direct  authority  on  this  point.  It  would  ha¥e  been  nsefnl  if  ilie 
Act  had  eipzessly  stated  that  a  charterer's  agreemaiit  to  load  or 
4fpiiai||e  Ma  own  eaigo  lioiild  be  laiid. 

Doubt  has  been  expressed  whether  cargo  can  hereafter  be  hsld  te 
demurrage  under  a  charter  party  if  tiie  MU  of  lading  has  been  nego- 
tiated. Inasmnch  as  no  qnestion  on  the  point  htm  been  broq^  to 
Aeattantiom  of  the  British  courts  nnder  their  Act  of  1984  nor  to  the 
ItMtailioii  of  the  American  courts  under  the  Act  of  1936,  it  may  be 
wnght  that  dannifi^e  claims  are  being  paid  without  l^al  contest. 

MAmu  for  Bead  Freight 

Bonbt  has  likwise  been  eipressed  as  to  iiie  po8tfbi%  of  hdding 
caigo  for  a  dead-fieii^t  lien  after  a  bill  of  lading  under  charter  party 
has  been  negotiated.  This  question  has  not  received  judicial  attention, 
and  is  perhap  not  of  serious  importance^ 
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lAm  for  Freight. 

When  inward  cargo  is  in  the  possession  of  the  Customs,  a  lien  for 
freight  may  be  filed  against  it,  in  accordance  with  U.  S.  Code  Title  19, 
sec.  465;  the  Collector  is  then  bound  to  withhold  deUvery  of  the  cargo 
nff'lil  the  lien  is  satisfied* 

Should  ik§  Bdl  of  Ladmg  he  Mxpremd  m  m  Oonlni^  Baited  Upon 
the  Adjustment  of  the  Freight  Bate  as  Considoratianf 

Although  the  standardized  Hague  Bules  clauses  are  imposed  by 
statnte  and  do  not  require  to  be  supported  by  legal  consideration,  the 
^  befoie  and  after  ^  danses,  end  any  trandt  danses  tikat  may  be  add^ 
will  be  matters  of  yohmtary  contract  as  heretofore.  As  they  must  tHlNtt 

supported  by  some  legal  consideration,  it  would  seem  convenient  to 
adhere  to  the  formula  developed  under  the  Harter  Act  and  declare,  as  ^ 
heretofore,  that  the  entire  bill  of  lading  contract,  or  at  least  the  agree- 
ment as  to  the  valne  of  the  cargo,  is  in  consideration  of  the  freight 
xste* 

Bhippoi^i  JBmomf^um-Sootion  4  (S). 

This  clause,  concerning  whose  scope  and  possible  usefulness  there 
has  been  much  discussion,  excuses  the  shipper  generally  from  liability 
for  loss  or  damage  sustained  by  the  carrier  or  the  ship  without  the 
act,  fault  or  ne^ect  of  the  shipper,  his  agents  or  hie  sorvamts.  It  will 
be  noticed  that  it  does  not  excuse  his  assigiis,  nor  the  oonsigDee.  It 
has  been  said  that  the  categorical  prorisiims  of  Section  3  (5)  ^UflMl'^ 
the  shipper  shall  be  deemed  to  have  guaranteed  to  the  carrier  the 
accuracy  of  the  marks,  number,  quantity  and  weight  as  furnished  by 
him are  not  limited  or  deprived  of  effect  by  the  general  language  of 
Section  4  (3) ;  and  there  is  no  indication  that  that  Tioir  is  not  conect 
The  soc^  of  the  danse  in  other  respects  is  qnite  Tagne. 

Yoyage — DoouUkm — Effed. 

Deviation  in  the  law  of  transportation  by  water  is  of  extraordinary 
interest  because  of  the  remarkable  penalty  attached  thereto — namely, 
the  invalidation  of  the  entire  bill  of  lading  contract,  perhaps  including 
ibe  statutory  clauses,  and  the  subetitation  of  an  implied  warranty  by 
the  carrier  that  the  goods  will  arnre  at  destination  safely  snd  promptly. 

The  severity  of  this  rule,  and  the  immense  advantage  which  it  gives 
to  the  cargo  interests  naturally  attracts  the  attention  of  all  persons 
concerned  with  working  out  the  rights  of  cargo  in  any  situation  of 
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lo«8,  damage  or  May.  Strang  «i»rti  m  iMtmi^ 
•itaii  Mio  mpe  ol  tii  iafislkni  mk  and  tnm  ocean  carriers  from 
btSfaea  into  vanraniors  and  insurers.  To  some  extent  this  pressure 
lias  induced  carriers  frankly  to  accept  an  insurers'  liability,  the  rate 
Wng  adjusted  appropriately;  when  this  is  done,  by  the  device  of  the 
^insured  bill  of  lading,  no  conflict  of  interests  can  occur,  and  the  whole 
iohject  is  cii^snmyented.  Dixon — King  (Qrmi  Lak$§  Tfwiiii  O0.  m 
inimrvMe  S.  8,  Oil),  mi  \J.  B.  m,  im  A.  ML  0.  m. 

Tim  wmd  immMmr^imk  ihe  latin  i$  «m— -is  stated  in  tlie  dicticm- 
ariea  to  liave  two  meanings ;  ^  first  is  to  turn  aside  or  wander  from  the 
Hy  or  course;  this  is  a  geographical  meaning.  The  second  meaning 
Is  to  err,  to  transgress,  or  to  sin.  Although  the  author  of  a  recent 
paper  said  that  "with  this  latter  definition,  of  course,  we  have  no 
ocmcem^  (I)eriati<m:  ly  Henry  P.  Bart,  Esq.,  Americn  Bar 
oiatimi,  Sectioii  of  Insurance  Law,  Fkoeeedinga  ol  tiia  Gter^H 
Xeetk^  1988,  p.  884),  iie  aignment  lor  ^  eztnaioii  of  llie  deriation 
WMMfi  bqrond  its  geegtmphical  meaning  is  based  on  the  idea  of  trans- 
giessioii.  Indeed,  it  was  argued  in  1940  that  negligent  stowage  was 
such  a  transgression  of  contract  as  to  be  a  deviation,  in  the  Chester 
Valley,  1940  A.  M.  C.  665  (6CCA) ;  a  view  which  the  court  rejected. 
Deviation  has  been  defined  1^  Parliament  in  the  strictly  geegn^hical 
sense,  in  the  Marine  Insurance  Act  of  1906,  hereinafter  quoted. 

Mdiier  the  CenvintiiBi  nor  any  Aist  passed  imdsr  the  Convention 
contains  any  profision  oonoeming  the  legal  result  of  a  deviation.  Nor 
11  any  other  statute  on  the  subject.  Consequently  the  general 
ease  law  continues  to  furnish  the  rule.  The  cases  are  not  particularly 
Satisfactory.  The  carrier  and  the  vessel  become  insurers  that  the  goods 
IriU  arrive  at  destination  in  the  same  order  and  ccmditioii  as  whsit 
sMpfed  within  the  time  of  an  ordinary  voyage.*  Certein  eaiie{itaQiis 
may  Is  noted:  A  loss  by  sut  ol  €bd,  sea  peril,  war  or  restraint  of 
princes,  wMcfa-  can  be  proved  would  have  occurred  anyway,  may  be 
iKcused.  This  was  an  alternative  ground  of  decision  in  the  San 
ihiseppe,  1941  A.  M.  C.  351  (EDVa),  where  the  outbreak  of  war 
letween  England  and  Italy  would  have  caught  this  Italian  fsssel  700 
miles  dl  tiie  Amerioni  ooast  il  she  had  not  f  iit  mio  Hanqiten  loads 
lor  'lyimiinnBi^  wssfO:  W0  var  orortooic  Her. 

In  maiine  insurance,  the  legal  result  ol  a  deviation  is  to  release 
tte  ndenrriter  from  his  obligation,  as  from  the  time  of  deviation, 
ind  the  premium  is  neither  rdhmded  nor  prorated.  English  Marine 

•CMenm  vfc  Atlua  8.  Sf.  0o.,  (1808)  170  U.  8.  272  (hurricane) ;  NUes- 
mmmt-PMOo.v.D/SAflimm,  (1922)  282 lbi.28i  (aOGA)  (torpedoed). 
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Insurance  Act,  1906,  Section  46  (1) ;  Arkould  on  Manm  Ingmwm 

(12th  ed.,  1939),  sec.  376,  p.  540;  Dabt  on  Deviatiofi,  Am.  Bar  Assn., 
Insurance  section,  1938  Proceedings,  p.  385.  If  no  loss  occurs — as  is 
often  the  case,  since  many  insured  voyages  are  performed  without  an 
insured  hull  loss — the  result  is  of  no  Ixmsequence ;  if  a  loss  does  occur, 
tiis  shqKiTOsr  must  repair  his  own  property  out  of  his  own  pocket. 
The  nMitro  el  tiiis  mle  ol  release  is  to  keep  ^tm  ikk  wod  ^  premiom 
in  balance.  There  is  no  social  wrong  or  ofoice  against  pahUc  policy 
in  a  shipowner  sending  his  vessel  where  he  pleases ;  he  merely  cannot 
compel  his  underwriter  to  go  along  beyond  the  agreed  contractual 
limits.  As  Dast  puts  it  (p.  386)  :  "  If  the  assured  can  change  the 
nature  of  the  voyage  whenever  it  suits  his  convenience  and  thereby 
dumgs  the  character  of  iie  risk,  any  estimate  which  the  underwriter 
mif^t  make,  mpon  which  he  bases  the  pfonunm,  would  be  of  liMIe  or  . 
no  valne.** 

This  precise  pattern  cannot  of  course  be  carried  over  into  bill  of 
lading  situations  where  the  shipowner  does  not  own  the  cargo.  A 
deviation  here  does  not  "release''  one  party;  the  courts  say  that  it 
sobstitates  one  contract— an  '^insurer's  liability''  contract  implied 
by  hm  in  iiui  cases  Iwu-anoflier  ocmtraei>  that  made  by  the  purties 
under  tb»  Barter  Act  or  GanSage  ol  Goods  by  Sea  Act  and  soipressed 
in  the  bill  of  lading.  If  there  is  a  cargo  loss— and  cargo  damage  and 
loss  is  far  more  frequent  than  hull  damage — the  carrier  is  thus  liable 
to  cargo  under  a  harsher  contract  than  the  usual  bill  of  lading  contract. 
The  motive  is  not  to  keep  a  balance  between  the  freight  money  and 
the  peilonnanoe,  to  the  freight  may  be  low  or  high;  the  motive  is 
to  fix  llie  carrier^  thought  on  performance  <^  hia  oontiact  to  cany 
by  means  of  a  sanction  more  severe  Hian  the  ordinary  ssnetion  for  a 
breach  of  contract.  Willdomino,  1927  A.  M.  C.  129,  27S  V.  S.  718. 

Of  this,  John  W.  Griffin,  Esq.  has  said,  in  addressing  the  Asso- 
ciation of  Average  Adjusters : 

^  Tlis  idide  doctrine  ol  deviation  is  a  misfit  in  the  law  of  carriage. 
It  has  sometimes  prodnced  resnlts  iriildi  seem,  to  me  st  least,  boHi 
illogical  and  unjust  It  is  a  principal  of  a  highly  penal  kind  and, 
like  other  penal  laws,  should  be  construed  strictly  and  should  be  kept 
within  closely  defined  limits.** 

Professor  WnusroK,  in  the  1920  edition  of  his  great  work  on 
Cmiracts,  wrote  that  ^logically  it  is  somewhat  difficult  to  aocept  the 
English  view  that  the  carrier^stegfili  of  ccmlxact  totally  displaces  Hie 
contract"  (Section  1096).  MMfBevised  Bditiai  (1936)  he  notes 


178 


•itlMMit  iMaMm  or  discusflion  thatliiiliutt  courts  seem  t©  be  M- 
iowing  the  English  view  (p.  3081). 

«li«eei,  the  cases  are  not  altogether  logical.  The  owner  of  a 
iifltting  vessel  loses  the  benefit  of  the  limitation  of  liability  statutes : 
Pehias,  1933  A.  M.  C.  1188  (5CCA) ;  but  retains  the  benefit  of  ihe 
clauses  limiting  the  time  lor  suit:  Cmo,  1937  A*  If.  C.  1078  (900A). 
Whether  the  $600  value  limittttiim  dmam  llHleB  in^elm  has 
mol  been  deddei;  but  oentraetoal  $100  dauses  were  held  displaced 
in  M  VmeofmOm  m  Samia,  (1921)  278  Fed.  459  (2CCA),  and 
NUes-Bmihent-Pond  Co.  vs.  B/8  A/8  Balto,  (1922)  282  Fed!  235 
(tCCA),  over  the  respective  dissents  of  Judge  Mack  and  Judge 
Hough.  The  Supreme  Court  held  in  the  Malcolm  BaasUr,  1928 
A.  M.  C.  960,  277  U.  S.  323,  that  a  master  who  finds,  during  ^e 
Ullage,  that  his  vessel  has  nut  besn  aiifwiely  prepared  to  meet  ^ 
ferils  of  the  seas  may  bear  off  to  a  poft  nf  refuge  without  deviating. 
And  it  is  laid  down  in  the  /<J»,  193S  A.  M.  C.  302  (2CCA)  that  a 
fessel  owner  may  claim  and  win  the  benefits  of  the  Fire  Statute  after 
his  vessel  has  deviated  geographically,  there  being  no  causal  relation 
between  the  deviation  and  the  fire. 

The  sanctions,  whatever  th^  are,  are  visited  cm  ship  and  ship* 
owner  when  the  loss  occurs  during  the  actual  deviation:  W&ldommo 
1917  A.  M,  0.  129,  272  ¥.  S.  718;  Wmi  AUia,  1928  A.  M.  C.  969 
(20CA).  Bmt  not  so  wh^  the  loss  occurs  before  there  is  a  deviation, 
for  iie  teiiel  is  then  just  where  she  ought  to  be,  and  doing  what  she 
ought  to  do.  When  the  loss  occurs  after  the  deviation  is  over,  the 
situation  is  not  clear.  The  Ida  fire  occurred  after  the  vessel  was  back 
en  her  course — ^indeed  she  was  in  the  port  of  discbaige;  and  in  t^ 
Thirdws  tbe  Privy  €oiincil  said  that  a  stranding  ksB,  after  ibe 
deflation  was  over,  was  eieiiaed  aa  aM  «iref  <)f  inanagement  as  though 
m  deflation  had  occnrred.  Robin  Hood  MUh  Lid,  vs.  Patterson  8.  8. 
Lid.,  (1937)  5iil^  L.  E.  33.  Yet  it  is  commonly  said  that  after 
a  deflation  has  once  occurred,  the  whole  remainder  of  the  voyage  is 
performed  under  "  insured  "  conditions.  It  is  indeed  tme  that  an 
insurance  policy,  once  released  by  a  deviatiim,  dois  net  ivvive  iHien 
tiie  deviation  is  ofer;  but  there  Is  M^jk  anthetil^  tiwt  *  biQ  d  l<M>itig 
oontisel  is  restored  to  loll  effect  when  tiie  vessel  is  bade  <m  her  course. 

Bematim:  The  Bam  QuMiiom. 

lianiining  any  dtsation  witii  the  thought  of  obtaining  the  adfin- 
tags  of  the  drastic  sanctions  applied  by  the  law  to  a  case  of  deviation, 
the  JoUowinff  questions  must  be  answered: 
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1.  Was  tiie  action  complained  of  eipresijr  permitted  by  the 

contract  ? 

2.  If  not,  was  it  permitted  by  the  custom  or  usage  of  the  trade? 

3.  If  not,  was  it  reasonable? 

4.  If  not,  was  it  compelled  by  sea  peril,  or  Act  of  God,  by  restraint 
of  princes  or  war  or  tiireat  of  war? 

If  all  these  questions  are  answered  in  the  negative,  there  may  be 
ground  for  finding  that  there  was  a  deviation  with  the  consequence 
that  the  carrier  and  ship  may  be  held  as  insurers  of  the  safe  and 
timely  arrival  of  the  cargo. 

The  cases  sometimes  speak  of  lawful,  proper,  or  justifiable  deviations.  ^ 
Ji  the  thing  done  is  within  the  teiMjKl  the  ocmtract,  or  within  the 
usage  or  costom,  or  is  reasonahlevflBl  aobmittod  tiiat  the  correct 


analysis  is  that  there  has  been  no  deviatm  at  all;  l^iere  haa,  on  tie  , 

contrary,  been  lawful  performance.  Only  if  the  thing  done  is  a  breach 
of  contract,  custom,  usage,  or  reasonableness,  but  excused  as  by  force 
majeure,  can  it  be  proper  to  speak  of  a  justifiable  deviation. 

Deviation:  Origins. 

The  notion  of  deflation  is  f onnd  in  sefml  fields  of  the  law.  In 
ti^  law  of  highways,  a  road  deviates  wh&a.  it  wanders  from  the  sMteii 
veyor's  lay-out;  the  same  is  true  in  railroad  law,  where  real  estiS||||i 

rights  may  depend  on  geographical  lines.  In  tiie  law  of  livery-stable 
keepers,  a  person  who  hires  a  vehicle  has  been  held  to  deviate  by 
driving  further  than  the  terminal  fixed  in  his  contract:  Deming  vs. 
Johnson,  (1908)  80  Conn.  553  (1st  Jud.  Bist).  As  between  Master 
and  Serfant,  the  matter  is  put  in  terms  of  express  or  implied  scope  of 
employmait;  and  tiie  master  is  not  liable  when  tibe  ssammit  goes  off 
^  on  a  frolK!  of  his  own/*  In  maritime  odiinoa  eases,  Hie  q[De8tiim 
is  whether  a  vessel  holds  her  course,  or  deviates  from  it.  In  salvage 
law,  it  has  been  said  that  deviation  may  be  meritorious ;  a  salvor  who 
risks  loss  of  his  insurance  coverage,  or  risks  liability  to  his  own  cargo, 
may  merit  an  extra  award:  The  Plymouth  Rock  (1881)  9  Fed.  413  at 
417  (SDNY),  The  Alaska  (1886),  23  Fed.  697  at  607  (SDNY), 
altiiooi^  neifliNBr  case  presented  this  state  of  fads.  A  seaiaan's  articles 
may  be  breached  by  a  change  of  voyage:  Marm  vs.  Btmim  (1788) 
17  Fed.  Cas.  No.  9785  (DPa),  where  the  Court  remarked  thi 
"  shipping  articles  are  not  to  be  construed  by  the  same  rules  with  a 
policy  of  insurance,  their  object  and  ground  of  reason  being  quite 
different.^'  The  same  remark  applies,  it  is  submitted,^  as  between  an 
Insurance  poll<^  and  a  bill  of  lading. 


'-^^m.-^.  BmmMm  m  limit  ijiiiltiiit  in  iie  Isw  <il  marme  insurance  polides. 
!Omi  contiicl  of  BMii&e  insaianoe  is  one  of  a  peculiar  nature.  It  is 
based  npcai  idndarj  fdction,  requiring  full  disclosure,  and  the  utmost 
good  faith  between  both  parties — uherrimae  fides  is  the  old  Latin 
maxim.  Cooley,  Insurance  Briefs  (2nd  ed.),  voL  1,  p.  114  (1927). 
Hence  conduct  of  the  assured  which  enhances  or  SMiely  wies  ih» 
lidi  ideases  ^km  underwriter.  The  lav  dt  mm/tyAip  is  uialogoiis. 

In  marine  insurance,  iie  doctrine  rests  en  ime  or  the  oHier  of  two 
prineliilee-^iliier  (1)  liiat  the  ship  has  so  far  departed  from  the 
contemplated  route  that  she  is  making  a  different  voyage,  one  that 
Ibe  underwriter  never  agreed  to  insure,  or  (2)  that  the  change  in 
route  has  varied  the  risks  insured  against,  so  that  again  the  under- 
wiitar  is  excused  because  he  nefer  aisreed  to  insure  those  risks. 

Abkooih  en  Mmim  Im$mmm0  fits  it  iiis  (IStii  ed^  199$,  s. 
p.  mil): 

•'In  almost  all  voyages,  as  we  ha¥e  already  seoi,  experience  and 
usage  have  prescribed  a  certain  course  of  navigitioii,  as  the  safest, 
diiectest,  and  most  expeditious  mode  of  ploeeeding  frmn  one  of  the 
tonnini  to  the  oiier.  The  course  thus  prescribed  is  the  lawful  course 
of  the  voyage  insured:  and,  being  a  matter  of  general  mercantile 
notoriety,  is  presumed  to  have  been  contemplated  by  the  parties  to  the 
policy  at  the  time  of  entering  into  their  contract,  and  is,  therefore, 
considered  as  much  to  form  part  of  the  policy,  as  thou|^  it  were  in 
express  terms  set  loryi  tiiereui. 

''In  every  contract  of  insurance  by  a  voyige  policy,  the  meaning 
of  the  parties  is,  in  law,  taken  to  be  that  the  assured  shall  enjoy  the 
fffolection  of  the  policy,  only  as  long  as  he  strictly  pursues  this  regular 
course  of  the  voyage  insured,  and  carries  it  on  to  its  termination  with 
all  safe,  convenient,  and  practicable  expedition.  It  is  only  upon  this 
condition,  never  expressed,  but  universally  implied,  that  the  under^ 
Wfltir  agrees  to  indemnify  the  assured;  any  failure,  therefore,  to  cqoi- 
ply  with  it,  alters  the  nature  of  the  risk  which  the  underwriter4l| 
assumed,  and  frees  him  from  liability  for  subsequent  loss.  This  tacit 
Ulierstanding  not  to  depart  from  the  lawful  course  of  the  voyage 
insured  is  technically  called  an  implied  condition  not  to  deviate. 

''This  implied  condition  extends  as  well  to  the  time  in  whidi  the 
voyage  insured  ought  to  be  completed,  as  to  the  track  or  course  of 
navigation  by  whidi  it  on|^t  to  be  pursued.  Ilie  understanding 
implied  in  the  contract  betweoi  the  parties  is  not  only  that  the  ship, 
in  sailing  between  ^  termini  of  the  voyage  insured,  shall  follow  the 
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ooone  wliicil  GOStom  has  prescribed;  bi^  also  thai  she  shall  commerce 
and  complete  the  voyage  with  that  reasonable  expedition  whidi  the 
underwriter  has  a  right  to  expect." 

The  reason  is  that  the  underwriter  in  setting  his  rate  relies  wholly  on 
the  truth  of  the  r^resentati<ms  of  the  assured.  The  opportunities 
for  fraud  being  so  great,  the  penalty  for  a  breach  of  faith  must  be 
sharp.  It  is  not  thought  to  be  sulBeient  to  deal  wiiii  tiie  situati^ 

a  mere  breach  of  contract;  and  still  less  so  to  treat  it  as  a  suspension 
of  the  contract  while  the  deviation  is  going  on.  However,  the  rigor 
of  the  legal  concept  is  greatly  softened  in  practice  by  the  use  of  "  held 
covered  clauses,  imder  which  the  assured  may  declare  a  deviation  or 
diange  of  risk  and  extend  the  policy  accordingly  upon  payment  of  an 

additional  premium. 
As  to  marine  insurance,  the  law  was  darified  and  islHed  by  tiie  ^ 

English  Marine  Insurance  Act  of  1906 ;  6  Edw.  7,  C.  41  (reproduced 
in  Abnould  on  Marim  Insurance,  1939,  12th  ed.,  sec.  376,  p.  640), 
reading  as  follows: 

Section  46.  ♦ 

"(2)  There  is  a  deiiation  from  the  vc^yage  oontwplated  by  ilie 

Policy — 

fa)  Where  the  course  of  the  voyage  is  specifically  designated  by  the 

pdi^,  and  that  course  is  departed  from;  or 
(b)  Wlieio  the  course  of  tiie  voyage  ia  not  spedfM^ 

pdicy,  but  the  usual  and  cnstonMury  course  ia  dep«pted  fi 

''(3)  The  intention  to  deviate  is  immaterial;  there  must  be  a  devia- 
tion in  fact  to  discharge  the  insurer  from  his  liability  under  the 
conteaet* 

««Seet  47. — (1)  fp^ere  iiv^il  perls  ol  diseharge  are  specified  by 
Hie  pdicy,  the  ship  may  pioeeed  to  all  or  any  of  ihsm,  but  in  the 

absence  of  any  usage  or  suflScient  cause  to  tiie  omtrary,  she  must  pro^lsj^f^wwa* 
ceed  to  them,  or  such  of  them  as  she  goes  to,  in  the  order  designated 
by  the  policy.  If  she  does  not  there  is  a  deviation. 

'*(2)  Where  the  policy  is  to  'ports  of  discharge,'  within  a  given 
area,  idiidi  are  not  named,  the  ship  must,  in  the  absence  of  any  usage 
or  ioAsiint  cause  to  Hie  contrary,  proceed  to  than,  or  such  of  them  as 
she  goes  to^  in  Hieir  geographiml  order.  If  die  ^»ea  not  tihere  is  a 
deviation." 

This  carefully  chosen  language,  expressing  the  consensus  of  many 
minds,  is  much  narrower  than  the  language  of  legal  authors  writing 


to  tli«  jear  1906.  Cwre  miist  1m  in  citing  textbooks, 

to  «nM  fiiitioiis  which  have  not  been  levised  since  1906;  thus  the 
«d^fMni  of  JkuroULD  on  Marine  Insurance,  it  will  be  noticed,  have 
«^5>ttinated  the  definition  of  deviation  which  appeared  in  the  first 
edition  of  1849  and  in  subsequent  editums  down  to  1906^  and  Yam 
substituted  the  text  of  ^  Marine  InmuranGe  Act,  1906.  The  state- 
mmtB  found  In  Ffixmis  on  lii«fifi8fie«  (1867),  ch.  zii,  s.  977,  Essrr's 
0iMiiiii0iiliims  {2nd  ed,,  1832),  p.  316,  and  other  older  works  long, 
and  rightly,  r^arded  as  authoritative,  must  be  read  in  the  light  of 
lie  superseding  legislative  action  of  1906.  It  may  be  remarked  that 
couits,  since  1906,  have  not  always  observed  this  developnient. 
^     "  JLnmilifi  sMemont  of  1849  was  as  follows: 

"  a  deviation,  in  the  legal  sense  of  that  tenn,  may  be  dfifined  t^ 
be  any  unnecessafy  or  unexcused  departure  from  the  usual  course 
or  §§imml  mode  •  of  carrying  on  Hie  voyage  insoied  by  wliidi  the 

».^m  Tuk  is  altered  althou|^  lie  original  terminus  ad  quern  of  the  voyage 
insured  is  still  kept  in  view.**  He  cited  in  support  Ekkbigon  (1783), 

W^i^tmmmm  (18M),  and  Kent  (1826). 

^^^^  WiLLisTOir  &  Thompsok,  writing  in  1936  (CanimeU,  Revised 
SdiUm)  repeat  the  italieiied  lioids  without  remarking  that  lie 
editors  of  Auroum  had  aliandoned  Ihem  alter  enactment  of  the  Just 
of  1906* 

"  In  marine  insurance  the  doctrine  has  a  long  history.  Emerigon"  on 
Insurance,  written  in  1783  (see  Meredith's  translation,  1850)  cites 
the  Consolato,  printed  in  Barcelona  in  1494,  the  Hanseatic  Laws  of 
UBV^md  the  Ordinance  of  Wisbuy  of  the  ISth  Century.  The  TJ.  S. 
Bh^JWiiiie  Court  laid  down  the  doctrine  as  early  aa  1810,  In  OUoer  m 
Jl^llllPiii  fiififfi0iie«.  Co.,  11  F.  S.  487. 

In  the  law  of  transportation  the  history  of  deviation  is  much  shorter. 
It  b^gan  about  1795  in  respect  of  charterparty  disputes,  such  as  the 
questioii  whether  a  vessel  performed  her  charterparty  by  going  around 
lit  Wiidhrard  and  Leeward  West  Indian  Islands  downwind  or  upwind. 
Cum  cites  cases  <m  deviation  as  far  back  as  1793  but  on  examination, 
li^  wire  all  cases  of  marine  iMnmee.  While  the  earlieat  biU  of 
ladiig  of  which  a  copy  survives  dates  from  1538,  the  general  ship  as 
we  know  it  dates  from  the  19th  century,  and  one  of  the  first  instances 
of  tile  effort  to  trani^lant  the  deviation  doctrine  from  marine  insurance 
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to  common  carriage  appears  to  be  the  case  of  Max  vs.  Roberts  (citations 
below),  where  J.  T.  shipped  10  hogsheads  of  sugar  from  Liverpool  to 
Waterford  in  1805  and  as  agent  of  the  plaiutiff  insured  the  same  for 
£375.  The  vessel  proceeded  via  Point  William  Bay,  where  she  was 
sunk  by  sea  periL  The  eaigo  underwriters  refused  to  pi^  because 
J.  stated  to  Imi  that  lim  would  be  a  ^^leel  voyage.  Theplaintiff 
averred  liat  it  was  the  shipmaster's  duty  to  proceed  direet  This  issue 
was  never  squarely  reached  because  the  plainMff  was  found  to  h«lilw*' 
sued  the  wrong  group  of  shipowners  (1807),  2  Bos.  &  Pul.  N.  K.  455, 
127  Eng.  Repr.  706  (C.  P.)  ;  the  suit  being  started  over  again,  it  went 
on  a  question  whether  a  jury  could  find  against  some  defendants 
and  not  against  others,  the  counts  being  held  dcdEective  (1810)  12  East 
88, 104  Eng.  Repr.  36  (K.  B.).  The  Court  went  on  to  say  (p.  38)  : 

Neither  is  it  alleged  (which  would  have  been  further  necessary)  " 
that  defendants  undertook  to  carry  the  goods  directly  to  Waterford, 
beeause  independently  of  any  restraint  on  the  shipown^  arising  from 
an  agreement  on  lie  subject,  lie  ship  may  make  aa  many  intermediate 
rests  and  stages  in  the  course  of  lie  voyage  as  the  ordinary  convenience 
of  its  employers  and  Qie  nature  of  its  service  require.** 

In  Parker  vs.  James  (1814),  4  Camp*  112,  171  Eng.  Repr.  37 
(K«  K),  a  i^p  and  cargo  on  a  voyage  from  Liverpool  to  Trieste  in 
lie  year  1803  were  aqfytured.  It  was  alleged  that  the  diip  had  deriated 
^  to  chase  prizes  "  and  that  as  a  result,  the  cargo  owner  had  lost  the 

benefit  of  his  cargo  insurance,  for  which  he  had  paid  premiums  of 
£720  on  a  value  of  £4411.  The  Court  awarded  the  cargo  owner  the 
cost  value  of  the  cargo  and  the  shipping  charges  but  not  the  insurance 
premium. 

In  these  early  cases  it  was  aloged  that  as  a  resull  of  deviation  lie 
cargo  owner  had  lost  the  benefit  of  hia  cargo  insurance,  which  he  had 
placed  upon  a  description  of  the  voyage  on  the  assumption  that  it 

would  be  either  direct  or  customary.  Presently  the  Courts  were  saying 
that  it  was  immaterial  whether  the  cargo  owner  insured  his  cargo  or 
not,  that  being  a  private  matter  between  himself  and  his  underwri 
And  thereafter  the  allegation  as  to  the  invalidating  of  the  oa' 
ioisaianiie  seems  to  have  been  dropped. 

Sixteen  years  later,  lie  Court  of  C^mmn  Pleas  implied  an  un^ 
taking  to  proceed  direct  and  hM  the  shipowner  liable  to  a  cargo 
owner  for  a  loss  while  deviating.   Davis  vs.  Garrett  (1830),  6  Bing. 
719, 130  Eng.  Repr.  1466  (C.  P.).  The  facts  were  that  a  barge  lifted 


"ten 


A  mtjgb  of  Hme  8t  lewley  Cliff  in  Kent  for  transportation  to  Regents 
Canal  in  Middlesex  and  proceeded  via  Whitstable  Bay,  where  she 
delayed  twenty-four  hours.  A  storm  arose  and  water  wet  the  lime, 
causing  it  to  heat  so  that  tie  baife  ini  eiipi  were  mmmtiL  The 
hall  el  ladiiig  oomtained  enKptkna  of  act  el       Klng^t  mioSm,  ire, 

iiii  iaii|!9i%  ete.  of  the        llie  Coiirt,  cndemiing  to  distingu^ 

'  jKie#  va» 

Betiiitioii  of  the  Uasfew  is  undoiihtedly  a  gioiind  of  aetki 
lie  ovner.  We        lie  real  anmr  ia  that  no  wrongdoer  can 
'i&yv«d  to  liffortifln  or  'qualify  his  own  wrong  imless  he  can  show 

thiilP  hate  happened  anyway.  We  cannot  but  think  that 
the  law  does  imply  a  duty  in  the  owner  of  a  vessel,  whether  a  general 
ship  or  hired  for  the  special  purpose  of  the  voyage,  to  proceed  without 
mmeoeflsaiy  deriatioQ  in  the  mial  and  cmtoiBiiy  course.'' 

Two  American  cases  announcing  the  view  that  the  shipowner  was 
liable  directly  to  a  cargo  owner  for  a  deviation  were  in  the  year  1839. 
In  Hani  m  BajfHi9  (1839),  4  Whart  204  (Pa.  Super.  Ct.),  goods 
were  ahiffei  in  fliiladelphia  to  be  earned  to  BaltinMne  "^na  the 
Caieiapeake  ft  iMmman  Onud*;  the  Qmal  being  doaed  to  i^wir  tiie 
Mce,  lie  Ifaatar  proceeded  toward  the  Virginia  Capes  in  order  to  go 
•round  the  Bdaware  Peninsula,  and  ship  and  cargo  were  lost  in  a  gale. 
The  Master  was  held  to  have  deviated  and  the  shipowner  was  held 
lahle  for  the  value  of  the  cargo. 

SnbfitantiaUy  to  the  same  effect  is  Crosby  vs.  Fiich  (1839),  12  Conn. 
1410  (Snp.  Ci  Irr.),  wiero  •  leaeel  honnd  from  New  Toric  to  Norwidi 
conM  not  procoed  ikmm^k  Imng  Island  Soond  beemae  of  ice;  tiie 
Haaler  litMioie  wmsk  fit  Hook  and  ibe  open  sea  toward 

Mentauk  Point  and  enconnteied  a  ilorm  whldi  required  him  to  jettison 
tie  cargo.  The  Conrt  said : 

''We  oottdnde  tiiat  question  ia  not  one  of  case  m  prudence  but 
of  alaeondiict  or  deviation  on  the  part  of  the  Master  or  owners  *  ^  ^. 
Il-iras  snch  misconduct  as  would  deprive  them  of  the  justification 
which  they  would  have  had  if  the  same  loss  had  been  incurred  in  the 
poeecntion  of  a  voyage  properly  oondncted.  It  was  a  deviation  wieit 
tile  Master  wiihoat  reaaonalde  neceeaitj,  sittitr  pl^aieal  or  amal, 
departed  fmm  tie  imal  route  of  Teaeela  between  lie  noris  of  How 
Yoii  and  How  LoBdoB,  and  of  mdb  deviation  frairiitm  (shiDDera  of 
gooda)  aa  weU  m  inaiiroi%  may  take  advantai^  We  have  ever  supposed 


m 


that  upon  given  facts  (whel^er  there  was  a)  deviatieii  or  not  waa  a 

question  of  law ;  and  so  we  find  it  treated  in  all  caaea." 

In  Ofosfty  va.  Fitch,  the  cargo  owner  on  learning  of  the  deviation 
inamed  tiie  new  liik;  the  diipowner  daimed  the  boi^t  of  that  inanr- 
ance  bnt  the  court  denied  hia  daSm. 

It  will  be  noticed  that  all  these  early  cases  were  geographical 
deviations. 

Differences  Between  Insurance  Policies  and  Bills  of  Lading,  as  Bearing 
on  the  Notion  of  Deviation. 

In  addressing  the  Association  of  Average  Adjoatara  ^  tiia  XFnited 
States  in  1932,  John  W.  GrifSn,  Eaq.  aa  Chairman  made  the  fdlowing 
remarks : 

''It  ia  to  be  rmembered,  at  tie  ootaet,  that  the  contract  of  marine 
inaorance  ia  cme  of  a  peculiar  nature.  Aa  Cooley  aaya  (1  Bmiiaiioe 
Briefs  114),  there  arises  a  fiduciary  relation,  and  there  must  be  fall 

disclosure.  The  contract  is  one  requiring  the  utmost  good  faith  from 
both  parties.  Hence  conduct  on  the  part  of  the  insured  which  increases 
or  varies  the  risk,  releases  the  underwriter,  as  in  the  analogous  cases 
of  anretyahip* 


that  of  insurer  and  insured.  In  Kish  va.  Taylor  [1912]  A.  C.  €04, 

621,  it  was  said : 

'  The  fact  that  by  a  policy  of  insurance  the  insurer  merely  indem- 
nifies the  inaored  against  loss  from  certain  risks,  and  it  is  therefore 
itt  1%^  not  to  have  these  lids  ineieaaed,  diieientiatea,  I  tiiink, 
altogether  the  caae  of  an  insaror  feom  lie  caaa  of  an  iadoraee  of  a 
bill  of  lading  whose  goods  have  been  brought  safely  and  nn- 
damaged  to  the  port  of  discharge.' 
"And  in  the  Indrapura  (1909,  DOre),  171  Fed.  929,  933 : 

'Aa  applied  to  lie  relation  of  carrier  and  ahipper,  abom  of  al 
obligations  entailed  by  reason  of  insurance  of  cargo  or  freight, 
the  term '  (deviation)  ^  is  not  applied  in  so  strict  a  sense.' 
"  That  mere  increase  or  variation  in  risk  does  not  displace  a  contract 
of  affroii^tBient  ia  perfectly  clear.  No  caae  of  increase  of  risk  could 
be  atronger  than  that  df  aailing  in  an  unseaworthy  conditimi ;  yet  it  ia 
settled,  by  the  iii^eat  conrta,  both  of  thia  conntiy  and  of  England,  that 


uueaworthiiiess  on  sftiling  is  not  a  i^ffflg^^  (Maleolm  Baxter,  Jr., 
1928  A.  M.  C.  960,  277  U.  S.  323;  the  Turret  Crown  [1922],  284  Fed. 
439, 1924  A.  M.  C.  263, 297  Fed.  766  [2CCA] ;  Kish  vs.  Taylor  [1912] 
A.  C.  604). 

These  authoritiet  main  it  dfltr  fM, 
ir  Tamtian  of  risk  is  not  a  deration,  in  Hie  sense  that  it  dertroys  the 
eettliiet  of  oaztiage  and  invalidatee  the  MQ  of  lading  exceptions. 


Bi^iiiliiefui  ef  BmiaMm. 

Always  mindful  of  the  distinction  hetireen  the  insurance  policy  and 
^ ,    the  bill  of  lading,  the  following  statenenti  may  be  oonaideied: 

'  ,  Cmmia^U  m  Naiwnai  8.  8.  C7e.  (1894),  164  U.  S.  61,  66 : 

the  law  maritinie,  a  deviation  is  deined  as  a  f^imtiaj  depv- 
^^^n  Imr  viiiont  necessity  or  any  leaaenable  erase  tem  the  ngidsr  and 
Waal  course  of  the  ship  insnied." 

The  facts  were  that  cargo  was  discharged  on  a  substitated  pier,  and 
there  destroyed  by  ire;  the  oonrt  held  that  there  was  no  deviation. 

Jfetlellsr  vs.  Fm%  (1890),  137  TJ.  S.  30,  40: 

''allillllllllll 

"  The  same  (insnranoe)  doelrine  is  applicable  in  the  die  ol  a  biU 
of  lading,  even  thongh  the  usage  (to  toiich  and  stsy  at  a  po^ 
eoorse)  be  not  known  to  iie  particular  shipper,  if  it  be  established 

iiiiirWillh  %  general  usage.'' 

iMiiii-rmii  The  facts  were  that  a  vessel  descending  the  Ohio  Biver  moored  its  tow 
«>d  i^^tom      »>k  to  pick  «p  a  c«g»; 

■  '44iARipia'tiiiii 

iee  alio  the  Maggie  Mammoni  (1869),  76  IL  a  (t  HiU.)  436, 
4ilr;:  1*444. 

Fie  CImtmt  Falisf  (6CCA),  1940  A.  M.  C.  667  : 

IV  Hgj^Hnu  |g  gugii  g  serious  departure  from  the  contract  of  carriage 

as  to  amount  to  a  different  venture  from  that  contemplated  and, 

therefore,  an  abrogation  of  the  contraci^' 

The  facts  were  that  ioor  was  tainted  by  odor;  the  court  held  that 
bad  stowage  was  not  a  deviation,  and  found  further  that  there  had 
been  no  taint  in  the  hold. 

The  definition  of  Emsrigok  is  commended  by  Abnouio)  as marked 
ith  aU  his  nsnal  terseness  and  per^icnity  » : 

lavire  change  de  route  Imsqii',  an  lieu  de  suivre  la  voie  usit^. 


'•'^'^11111 
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il  en  prend  une  differente,  sans  perdre  toutefois  de  vue  Pendroit  de  sa 
destination.^'  Emebigon  on  Insurcmce  (1783),  voL  2,  c.  xiii,  s.  15, 
p.  94. 

(Mereditii's  translation,  1860,  p.  676 : 

**A  vessel  changes  her  route,  when  in  place  of  following  the  cus- 
tomary way,  or  that  allowed  by  her  contract,  she  takes  a  different  one, 
but  still  without  losing  sight  of  tbe  place  of  her  destination.^^) 

Aenould  on  Marine  Insurance  has,  since  1906,  conformed  his 
statement  to  the  Act  of  1906,  aa  already  stated. 

WiLEiisioiar  ft  Trommok  pat  1^  matter  pragmatically.  ^The  nnder- 
taking  to  begin  and  continue  the  voyage  witli  reasonable  despatch  and 
without  deviation  is  promissory  in  character.  The  owner  (carrier) 
is  *  *  *  promising  to  do  something  in  the  future — something  moreover 
which  it  is  within  his  power  to  do.  *  *  *  What  amounts  to  a  deviation 
depende  iq»on  the  stipulated  or  cnstomaxy  route  between  the  ports  in 
qoeitaon,  or  upon  ^  agreed  mode  or  manner  of  eaniage.^  (Revised 
Ed.,  1986,  sec.  1079).  The  final  phrase  ignores  the  effect  of  tiie 
Marine  Insurance  Act  of  1906,  so  meticulously  observed  by  the  editors 
of  Aenould.  And  the  whole  passage  overlooks  the  Carriage  of  Goods 
by  Sea  Act  of  1936,  which  would  require  the  addition  that  what 
amounts  to  a  deviation  depends  upon  the  reasonableness  of  the  voyage 
performed. 

Ckmceming  lliese  approadies,  GmmnK,  in  Hie  address  already 
referred  to,  said :  **  But  what  legal  theory  underlies      f  The  doctrnHWi 

of  deviation  is  often  explained  on  the  ground  that  there  is  an  implied 
warranty  not  to  deviate.  This  explanation  seems  to  me  like  lifting 
oneself  by  the  bootstraps.  We  imply  a  warranty  in  order  to  explain 
deviation,  and  then  we  explain  deviation  by  saying  that  there  is  an 
in^lied  warranty.  Why  ahould  a  warranty  be  implied?  There  must 
be  a  reae<m  back  of  which  is  the  real  ezplanatioii.^  He  then 
examined  the  iiieory  of  an  implied  warranty,  in  the  following 
language : 

The  word  ^^gataaHj >  iias  two  meanings: 

**  (1)  A  promise  or  undertaking  forming  part  of  a  contract.  It  is 
in  this  sense  that  we  speak  of  an  implied  warranty  of  seaworthiness. 
But  this  is  merely  a  promise.  Breach  of  a  promise,  such  as  the  war- 
raniy  of  seaworthiness,  does  not  make  the  ship  an  insurer  or,  indeed, 
give  any  r%ht  to  the  cargo,  save  that  ol  leeevmng  the  damages  dirediy 
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fkmMg  from  the  breach.  Bill  of  ladii^  exceptions  are  not  destroyed 
bjr  8  mere  breach  of  contract.  Even  in  cue  of  the  breach  of  a  fundar 
mentil  pal  of  the  coiitnist,  the  oidiiiaij  legsl  oonsequenoe  Is  muefy 
lifthil%  for  iie  damages  which  pioxiinately  result  There  must  be 
ft  causal  oomieetioii  betveen  the  breach  and  the  loss.  The  principles 

Klaw  applicable  to  breaches  of  such  a  warraniy  do  not  at  all 
mble  those  of  deviation. 
"  (2)  In  its  second  sense^  the  word  'warraaiy*  meaii%  and  this 
imiliig  is  espedallj  common  in  insuiaiice  oonlnelBy  a  ftmmm 
iM/M  1%  in  lealitr,  a  emiUim  nf  the  oontrad^  non-compliinca  iriii 
vilisli  lenders  Ihe^  oontiaGi  miiL  Such  illlilitt^  aie,  so  to  as  I 
hmm,  almost  in?ariably  ea^prsss  representations  as  to  past  or  existing 
facts,  or  express  limitations  of  the  scope  of  the  contract.  Thus  life 
insurance  policies  may  be  based  on  a  warranty  as  to  past  condition  of 
health.  Automobile  policies  may  have  warranties  as  to  the  past  record 
of  accident  or  as  to  tiie  use  to  which  the  car  is  to  be  put.  Such  war^ 
mties  are  luely,  il  e?er,  implied,  the  sm^  mfHim  liifti  Mems 
In  me  being  the  implied  wajnanty  of  seftworflimeiB.  Tlie  effect  of 
Imdi  of  such  a  wammty  li  to  render  the  contract  Toid,  leaving  neither 
parfy  any  rights  against  the  other;  but  the  consequences  of  deviation 
go  b^ond  this.  The  ship  which  has  deviated  is  said,  not  merely  to  be 
unable  to  rely  on  clauses  of  special  exception  in  the  bill  of  lading,  but 
to  come  liability  greater  than  the  common  law  liability  of  a 

carrier.  IW^Ktance,  a  common  carrier  is  not  liable  for  loss  of  the 
gpsds  by  act  of  God,  but  a  shqi  which  has  deriated  is  liable  for  loss  by 
ad  of  God,  unless,  as  rarefy  happens,  she  can  show  that  the  same  loss 
would  have  occurred  anyway.  mim^hr,: 

"  The  real  explanation  of  deviation  in  the  law  of  carriage  seems  to 
me  to  be,  not  any  artificial  doctrine  of  implied  warranty  or  under- 
taking, but  the  fact  that,  when  there  is  a  deviation,  the  ship  is  on  a 
iilmnt  voyage  from  that  for  which  the  contract  was  mftde,  and  that, 
therelife,  the  oontract  has  no  q>plication  to  that  voyage.  The  shqi, 
having  takim  tiie  goods  to  an  unanliioiiied  plaoe,  is  le^Mmsible  lor 
their  safety.  As  was  said  in  an  English  case  {TkarUy  vs.  Orchis  8.  8. 
pfW],  1  K.  B.  m) : 

*  the  shi^wner  who  by  deviating  has  voluntarily  substituted 
another  voyage  for  that  contracted  for  in  the  bill  of  lading  cannot 
daim  the  benefit  of  an  exception  contained  in  the  special  contract. 


which  is  only  applicable  to  the  voyage  mentioned  in  that  contract.' 
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It  will  be  noted  that  such  a  departure  fnan  the  contract  has  to  do  whii 

the  physical  location  of  l^e  cargo, — exactly  what  the  word  ^  deviation ' 
implies, '  going  away  from '  the  regular  course.  In  this  view,  deviation 
is  like  a  change  of  voyage, — ^that  is,  a  change  of  destination, — ^which 
invalidates  a  voyage  policy  on  the  hull. 

"  In  case  of  deviation,  then,  the  voyage  is  changed  with  respect  to 
the  localities  through  which  the  ship  is  to  pass.  It  therefore  becomes 
a  different  voyage;  and  therefore  one  to  which  the  contract  of  carriage 
has  no  application.  The  voyage  contracted  for  is  not  being  made^—it 
has  disappeared  from  the  picture, — Whence  the  contract,  made  for  that 
voyage  only,  does  not  govern  the  substituted  voyage.'' 

An  uadmtaading  of  the  sitnfttkni  thus  lequixes  an  mummMm  of 
aetnal  oases,  grouped  according  to  the  character  of  the  alleged  depar- 
ture from  the  proper  course  or  mode  of  performance.  / 

Voyage — Geographical  Devialion. 

To  constitute  deviation  tliere  must  be  a  departure  both  from  the 
geographical  route,  the  customary  rout%  and  also  from  the  contract 
iiilita,  if      dllEsn  from  the  cust^^  !Itoe  is  no  devistioii 

if  the  ship  does  not  go  out  of  the  oidinary  or  the  contacted  reni 
matter  how  indirect  such  route  may  be.  Prior  to  Hie  1936  Act, 
deviation,  no  matter  how  reasonable,  was  a  violation  of  the  transpor- 
tation contract.  This  harsh  rule  was  not  in  accord  with  the  general 
attitude,  for  the  general  test  of  the  validity  of  any  bill  of  lading  clause 
is  its  reasopabloness  iiB^r  all  the  cpcumstances.  Queen  of  the  Pacific, 
180  U.  S.  49;  8mquaimsia,  1994  A.  M.  0. 379;  Bomioes  vs.  il«i«rif»f» 
BamUe  Co.,  1930  A.  M.  C.  996, 39  F.(2d)  867;  Bmso  &  Co.  vs.  U.  8. 
Lines,  1930  A.  M.  C.  899,  40  F.(9d)  39. 

This  general  test  had,  however,  not  theretofore  been  applied  by  the 
American  courts  to  voyage  clauses ;  it  had  been  said,  on  the  contrary, 
that  a  departure  from  the  strict  terms  of  the  voyage  clause  (or,  if 
there  is  no  voyage  elsuse,  from  the  shortest  customary  route)  is  a 
davifttkm,  diqpladng  much  or  all  of  the  bill  of  lading,  and  permitting 
of  no  argument  as  to  reasonableness. 

The  Act  of  1936  applies  the  test  of  reasonableness  to  voyage  clauses 
and  deviations,  as  to  other  situations.  Under  the  1936  Act,  it  will 
always  be  a  question  whether  any  deviation  is  reasonable  and  hence 
excusable.  The  new  Act  %gmim  mmm  to  have  enlarged  the  rij^ts 
ol  the  carrier  in  this  reqiect 
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It  hm  hmg  been  settM  Hial  enstoiii  pennita  a  gentnl  ibip  to  go 
bick  and  lortli  botpeen  adjacent  ports*-«iich  u  New  Yoik  and  Fhila- 
ddflila — oiMse  or  oftener,  in  order  to  assemble  a  cargo  for  a  trans- 
MmUc  Tograge.  Panola  (2CCA),  1925  A.  M.  C.  1173;  Blandon 
(SDNT),  1923  A.  M.  C.  242,  cited  with  approTal  in  l^ssi  AUta 
fi€€A),  1928  A.  M.  0.  969  at  971.  And  a  genoal  ship  on  a  fograga 
imm  Mm  Ymk  to  tbe  Oiannel  las  been  aioired  to  stop  at  Saint 
JobnSy  New  Bmnswick^  for  additional  cargo.  Eastern  Tempest 
(SDNY),  1928  A.  M.  C.  70.  A  small  vessel  of  coastwise  type  does 
not  detiate  by  following  a  coastal  route  from  New  York  to  Haiti, 
iilieai  of  striking  ont  directly  across  the  open  sea.  Yungay  (SDNY), 
19i2  A.  M.  a  128.  A  fleeter  fran  the  Far  Seat  to  the  U.  S. 
Aiaiitte  seaboard  via  Snei  has  been  held  to  be  within  custom 
age  limits  wkm  calling  at  London  and  at  Continental  ports  not  north 
of  Hamhmg.  Archer  (EDNY),  1928  A.  M.  C.  357.  As  these  de- 
cisions are  based  on  custom,  the  question  whether  the  voyage  was 
merely  reasonable  does  not  arise;  henoe  the  anthodl^  of  these  cases 
would  seem  to  be  undisturbed. 

In  tie  Wisi  Alelft  ossst^  a  general  ship  prooseding  fnm  Padlb 
Coast  ports  to  Brisld,  Bolteidam  and  Hamburg,  was  loaded  so  as  t#'' 
lOfnire  discharge  at  Hamburg  first;  she  stranded  while  entering 
Hamburg  after  having  passed  Bristol  and  Kotterdam  without  stop- 
ping. The  coorts  held  that  this  order  of  ports  was  not  anthoriaed 
either  by  lie  oontiaot  nor  by  eostom;  the  court  njeetod  eontoii- 
tlmi  that  the  voyap  daiise  should  be  gifen  a  broad  (or  leaaonahle) 
oeiiBlniction  (2C0A),  1928  A.  M.  C.  989,  at  972*  see  also  (9CCA), 
1928  A.  M.  0.  888.  Under  the  Convention  and  the  Acts,  the  rea- 
sonableness of  what  the  West  Ahta  did  would  be  open  to  discussion. 
Some  of  these  claims  were  subsequently  denied  for  other  reasons 
(2CCA),  1935  A.  M.  0.  278. 

In  the  Wfliisfiitiio  erne,  a  graiefal  sMp^  ha?ing  been  ietoiied  at  the 
Aioies  lor  lepaiis,  lesnmed  her  voyage  towards  New  York  without 
porciasing  extra  coal;  and  the  fact  was  that  the  master  knew  that  he 
could  not  expect  to  reach  New  York  direct  on  his  available  fuel 
supply  unless  he  had  good  luck  with  the  weather;  his  ^t  dxde 
oilirse,  however,  gave  him  the  option,  after  semal  days'  stoamiBg,  of 
putting  in  at  Si  John,  Newfoundland  or  Sydney,  Cape  Breton,  for 
MOle  'imL  As  the  voyage  progressed,  he  found  ihat  he  needed  more 
coal,  so  he  put  into  a  bunker  port,  and  stranded  while  passing  Ainfw 
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the  Nova  Scotia  coast  in  a  fog.  The  lower  courts  condemned  him 
for  deviating,  contrary  to  contract  and  custom;  the  Supreme  Court 
condemned  him  for  being  of  two  minds,  and  uncertain  at  the  time  of 
saHiii^  and  for  pretending  that  he  was  bound  for  New  York  direct 
when  he  more  than  haH  liiou^t  he  would  stop  for  bunksrs.  The 
reasonableness  of  his  action  was  not  then  <^pen  to  argument;  under 
the  Convention  and  the  Acts,  it  is  submitted  that  it  could  be  argued 
and  might  well  alter  the  result.  (3CCA),  1924  A.  M.  C.  889,  300 
Fed.  5;  aflBrmed,  1927  A.  M.  C.  129,  272  U.  S.  718. 

In  the  PeioUu  ernes,  the  vessel,  on  passsge  from  Brazil  to  New 
Oilsaas»  pursued  a  somewhat  devioua  eouae  tiirou§^  tiie  West  Indies, 
and  stepped  at  La  Chia^^  and  Vera  Crui  to  disdiarge  part  of  her 
cargo;  she  stranded  at  Vera  Cruz  and  was  condenmed  for  deviating. 
It  would  seem  that  the  same  result  would  have  been  reached  had  the 
question  of  the  reasonableness  of  her  actions  been  open  to  discussion. 
(6CCA),  1933  A.  Mf  C.  1188. 

In  the  Thordoc  (Mobin  Hood  UiXU  vs.  PaUerean  8,  8.  Ltd.),  1932 
A.  M.  C.  811,  a  veind  laden  wi^  grain  at  Port  Arthur  proceeded  up- 
stream several  miles  to  land  some  life  boats,  before  proceeding  towards 
Montreal;  subsequently  cargo  was  lost  by  negligent  stranding.  The 
Canadian  court  held  that  she  had  deviated ;  the  Privy  Council  however 
questioned  whether  there  had  been  an  unreasonable  deviation  and  in 
any  event  excused  the  vessel  because  she  was  back  on  her  course  when 
she  stianded.  (1987)  58  Lloyds  L.  B.  88.  (Privy  Council). 

In  the  meraior  case,  1988  A.  M.  C.  141  (EDNY)  it  was  held 
proper  for  an  eastbound  trans-Pacific  freighter,  en  route  from  Japan 
to  Panama,  to  stop  at  Honolulu  for  cargo  and  at  San  Diego  for  bunkers. 
In  the  Plow  City,  1938  A.  M.  C.  1265  (EDPa),  a  deviation  for  repairs 
was  excused.  Jn  the  Marianne,  1938  A.  M.  C.  1327  (EDLa),  testi- 
mony as  to  the  custom  of  Gulf-West  Indies  voyages  in  1931  was 
received  and  it  was  held  that  the  vessel  had  called  at  ports  wii 
custom  and  had  not  deviated.  In  tiie  Maui,  1940  A.  M.  C. 
(9CCA),  a  harbor  shift  from  one  loading  pier  to  another  was  held 
not  a  deviation. 

In  the  Hindanger  case,  1935  A.  M.  C.  563  (9CCA),  a  general  ship 
trading  between  Seattle  and  Brazilian  ports  accepted  a  parcel  of  eggs  j 
which  would  have  been  safely  carried  if  Ihe  vessel  had  proceeded  direct|| 
in  85  days ;  but  due  to  calb  at  ports  along  the  way,  the  voyage  occupied 
some  80  days,  and  ^  eggs  spoiled;  the  vessel's  movements  were  held 
to  have  been  within  the  liberties  clause,  and  there  was  no  liabiliiy 


Oofiiiiiiitliivw. 


tiw  Hon*  ^  it  the  Tolnt^  Mmm,  1996  A.  IL  0.  Ml  (90CA>, 
m  Tend  fnooMding  Iroiit  i^toifmsstft  and  Iqniqiie  for  Honolulu  wai 

liflld  vithin  lier  fights,  aooofding  to  custom  and  adTortisement,  ii 
f  lioeeding  yia  Portland^  Oregon. 

the  Tregenna,  1940  A.  M.  C.  1415  (SDNY)  presented  an  unugnal 
situation.  Due  to  the  failure  of  the  charterer's  agents  to  deliver  a 
cablegram  instructing  the  Master  to  piooeed  from  Cuba  to  San 
Bominfo  lor  additicmal  cargo,  the  Master,  on  ^i^Mfcif^g  im^^^ing  istm 
cargo  oimd,  started  from  dtba  lor  Europe  m  Nofldk  lor  hnnkm 
When  the  mm  was  diseovmd  a  day  later,  the  charterer  ordered  the 
tisse!  hj  wirelen  to  turn  and  go  to  San  Domingo,  where  the  vessel 
negligently  stranded  on  the  harbor  bar,  causing  cargo  loss  and  damage 
by  trans-shipment.  The  trial  court  held  that  the  vessel  had  deviated 
and  was  liable  for  the  loss;  hnt  as  the  Ion  hi^ipenod  without  fim% 
Ikhility  could  beJIipted. 

fhe  list  IidmSS  caae  to  consider'  the  ^  leasooahkiMn ol  an 
•iefed  cteviation  unto  the  Carriage  ol  Gkiods  by  Sea  Act  of  1986  was 
the  8m  Omieppe,  1941  A.  M.  C.  316  (EDVa) ;  the  court  held  it  to 
he  reasonable,  as  well  as  customary,  for  a  freighter  bound  from  the 
Oulf  for  Gibraltar  to  call  at  Hampton  Koads  for  bunkers.  The  court 
emphasized  that  the  call  was  not  for  cargo  handling  purposes,  and  said 
liat  it  was  ^  peranaded  that  the  statute  (of  1936)  did  sQunething  more 
iian  merely  dedani  the  then  existing  law  with  legaid  to  denatiouB. 
*  *  ^  The  language  of  paragiaph  4  of  Seetioa  4  would  mdicate  that 
the  only  damage  resulting  from  an  unreasmiable  deviation  which  may 
he  recovered  is  any  loss  resulting  therefrom;  that  is,  that  the  loss 
resulted  from  the  deviation,  and  not  from  some  other  intervening 
eauae*" 

Carrying  cargo  past  the  port  of  discharge  is  a  deviation:  Ntles- 
Bermmt'Pond  Co.  vs.  D/S  A/B  Bolio  (1999),  989  Fed.  935  (9CCA) ; 
if  the  pai^age  is  small,  liie  ssaieh  lor  it  earnest,  and  the  importance 
of  ooatinuing  ^  Toyage  preponderant^  it  would  seem  that  tiie  devia- 
tion would  be  excused. 

A  deviation — as  putting  into  a  port  of  refuge — ^because  of  a  condi- 
tion of  imseaworthiness  developing  during  the  voyage  which  might 
have  been  prevented  by  due  diligence  ^  to  make  the  ship  soawoiSiy 
h^oie  aaiUiig  don  not  nullify  the  hill  of  kding,  as  a  vduntaiy  dofia* 
tfan  ion.  It  would  he  inhnnin  to  €011^  liio  oiftbo  dap's  p 
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to  risk  their  livn  in  an  nnseaworthy  ship  amely  hseaun  some 

person — ^perhaps  a  port  official — ^had  failed  to  un  **due  diligence*; 
it  would  be  senseless  to  prolong  a  risk  of  loss  of  ship  and  cargo  valun 
when  a  port  of  refuge  can  be  reached.  Malcolm  Baxter,  Jr.,  277  U.  S. 
893,  1998  A.  M.  C.  960;  Ada,  1926  A.  M.  C.  1,  241  N.  Y.  197; 
Twrr^  OfQwm  (9CCA),  1994  A.  M.  0-  988. 

The  doctrine  of  voyage  by  stages  exemplified  by  iiie  WWwmm 
decision  would  not  seem  to  have  been  altered  by  the  Act.  WiXXdamww, 
300  Fed.  5,  1924  A.  M.  C.  889;  affirmed  on  other  grounds,  272  TJ.  S. 
718,  1927  A.  M.  C.  129.  Horaisan  Maru  (2CCA),  1935  A.  M.  C.  96. 

The  American  Act  adds  the  following  proviso,  which  is  not  found 
in  any  oHmr  l^igue  Buks  Usd: 

If  the  deviation  it  lor  iiie  purpose  of  loading  or  unloading 
cargo  or  passengers,  it  shall,  prima  facie,  be  regarded  as  unrea- 
aonahle,''  Section  4  (4). 

This  proviso  is  the  fourth  of  lie  mm  ^kmmlmm  aiMadttaitB  agreed 
to  at  the  1930  Chamber  of  Commerce  Conference.  It  don  not  appear 
to  be  important.  The  prima  facie  presumption  can  be  met  and  over- 
come by  actual  proof  of  reasonableness  of  any  particular  deviation  to 
load  or  unload  cargo  and  passengenu  And  on  the  principle  that  the 
mfflitiflai  of  one  dass  of  deviatiims  ezdudes  others,  it  would  seem  tQ|«;^»$i<iM 
follow  that  a  deviation  lor  other  purposes,  as  lor  sample  to  tike  on 
fuel  or  stores,  would  not  be  called  unreasonable.  San  Oumppe,  1941 
A.  M.  C.  315  (EDVa). 

The  general  form  of  voyage  clause  recommended  for  the  North 
Atlantic  trade,  and  generally  suiteble  for  all  trades,  will  be  found  in 
the  Un^orm  North  Atlantic  Bill  of  Ladmg,  at  page  89. 

Wm-gsagfuphical  or  Brsacfc  of  Cowtract  "  Deviationg." 

The  various  non-geographical  situations  to  which  the  deviation  rule 
has  been  extended  by  the  courts,  or  which  have  been  argued  in  reported 
cases,  may  be  conveniently  discussed  seriatim:  first,  situations  which 
are  settled  to  be  penalized  "  as  for  a  deviation  " ;  next,  some  border 
line  cases;  and  lastly  situations  which  have  been  decided  not  to  be 
deviations  at  alL 

Wm*g€ographieei  Brmches  of  Comifoci  Prnmiked  m  for  a  J>omaiimL 

Deck  stowage.  It  has  become  well  settled  that  stowage  of  cargo  on 
deck,  when  eontrary  to  contract  or  custom  of  underdeck  stowage,  is 


IM 
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fnndaiiiflfaial  brotch  «f  lie  contract  of  carriage  as  to  displace 
wmtitcl  ekuses  which  might  benefit  the  carrier,  and  constitutes 
tte  carriif  an  insurer  of  the  safe  arrival  of  the  goods  at  destination. 
St.  JohmW.  F.  Shipping  Corp.  m  S.  A.  Cia  Omd  iaBiod^  Jmmm, 
t63  F.  S.  119, 1923  A.  M.  1131. 

When  a  |fe%ht  contract  gim  the  earner  an  opMoii  ai  ^ 
tloMge  ihall  be  on  deck  or  under  dedk,  does  the  iesnaiice  of  a  clean 
Ml  of  lading  (vitli  no  exception  alating  that  stowage  is  on  deck) 
•mount  to  a  poeitiYe  representation  that  the  ship  has  exercised  the 
option  of  nnderdeck  stowage?  In  the  Peter  Helms,  1938  A.  M.  C. 
1220  ( WDWash)  it  was  held  that  the  shipper,  in  aco^iiB^  audi  a  biU 
®f  l«tog,  ecHiacntg  to  on^eck  stowage  witi^  Thii 
mm  18  sipporlei  by  Atmrnt  m  Wa^wi  [1921]  3  K.  B.  473. 

^TT^'  When  a  cargo-carrying  fessel  nndertakes  to  tow  another 
mmd,  Im  qieed  is  almost  inevitably  lednced;  and  tlie  eoi^  hm  held 

ftom  delay  eanaod  hf  towing  anotiu^  mmd  k  penaliied  ^as  for  a 

iftTiaton.^  &Me  Wm.  Oa.  m  Mms  Lumber  Co.  (1908),  167  Fed. 
218  (IlllCal);  Tie  iSrcofviiiMifi^a  m  Stamp  (1880),  5  C.  P.  D.  295 
(CLA.).  The  mle  of  these  cases  is  commonly  obviated  by  standard 
m  of  lading  clauses  giving  permission  ''to  tow  and  assist  tomIs  in 
•U  situations,  and  to  save  or  attempt  to  am  life  and  pnperty*' 
Bwiyone  is  intensely  interested  in  ainimiiing  losses  by  enoooragin^ 
lets  of  saliage,  and  nndenmteis  appme  mch  cUnses.  See  the 
Mmmmmm  mi  fi#  Mmimm,  1924  A,  M.  C.  501  (SDNY),  affirmed 
1924  A.  M.  C.  828  (2CCA).  ' 

May,  accurately  speaking,  is  not  deviation.  Extreme  deky,  wim 
nigiigeiit,  is  a  breach  of  contract  and  the  mcasnre  of  damagei  la  the 
difference  between  the  arrived  valne  of  the  mezdiandlae  and  tibe  talue 
whidi  the  merchandise  would  have  had  ftt  the  time  when  a  normal 
toyage  would  have  beat  oompletod.  Ims^oglu,  1929  A.  M  C  1157 

PJJfl'  ^  ^^^^h  1925  A.  M.  C.  85  (4CCA). 

Ill  Bni^d,  the  ideas  of  deviation  and  delay  were  clearly  differentiated 
by  the  teims  of  the  Marine  Insurance  Act  of  1906.  Sections  46  (2) 
Mid  (3)  and  47  (1)  and  (2),  already  quoted,  deal  with  deviation. 
Sections  42  and  48  deal  with  delay,  in  the  loilowing  langoage- 
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"Sect.  42.— (1)  Where  the  subject-matter  is  insured  by  a  voyage 
policy  *  at  and  from '  or  '  from '  a  particular  place,  it  is  not  necessary 
that  the  ship  should  be  at  that  place  when  the  contract  is  concluded, 
but  there  is  an  in^lied  ocmdition  that  the  adventure  shall  be  com- 
SMDoed  witiiin  a  xeasonaUe  time^  and  thai  if  adventure  be  not  so 
commenced  the  insurer  may  avoid  tiie  eontsaet 

^  (2)  The  implied  condition  may  be  negatived  by  showing  that  tiie 
delay  was  caused  by  circumstances  known  to  the  insurer  before  the 
contract  was  concluded,  or  by  showing  that  he  waived  the  condition. 

"  Sect.  48.  In  the  case  of  a  voyage  policy,  the  adventure  must  be 
piQgeontod  thionghoat  its  course  w^  reasonable  despatch,  and,  if 
wiHiOQt  IbwM  excuse  it  is  not  so  proscwutod^  the  inaom  ia  diaeharged 
from  liability  as  from  the  time  whm  the  d^y  beeame  nmeaaonable/ 

This  clear  distinction  between  deviation  and  delay  was  intentional 
and  deliberato,  as  is  shown  by  the  editors  of  Abnguld  on  Marine  In- 
9mme$,  who  stato  tlfat  ^'hitherto  the  word  dmnation  baa  in  legal 
language  been  used  to  include  dday^  citing  cases  in  1781  and  1878 
**  where  it  was  held  that  delay  was  covered  by  a  plea  of  deviation.  •  •  ♦ 
As  the  word  deviation  in  its  proper  sense  implies  the  idea  of  space 
or  locality,  it  is  an  unhappy  use  of  the  term  to  make  it  cover  delay, 
which  refers  to  time;  and  there  is  no  need  for  the  fiction  that  an 
unjustifiable  delay  amounts  to  a  deviation.''  (12th  ed.,  1939,  sec  376, 
p.  542,  note  L). 

WiLLiSTON  and  Thompson  (Contracts,  Bevised  Edition,  193€,  Sec- 
tion 1079)  nevertheless  make  this  unhappy  use  of  the  term,  saying  that 

So  a  deviation  may  arise  from  inexcusable  delay."  In  support,  they 
cito  the  old  marine  insurance  case  of  Oliver  vs.  Maryland  Ins.  Co. 
(1810),  11  U.  S.  487,  whose  authority  would  seem  to  be  greatly 
weakened  by  the  English  Act  ci  1906  which  destroyed  ^  autiiority 
of  its  English  counterparts.  They  also  cite  tiie  MermoM,  1932  A.  WL 
C.  541,  57  F.(2d)  20  (9CCA),  a  modem  instance  which,  it  is  sub- 
mitted, is  not  accurately  reasoned;  the  facts  were  that  a  vessel  char- 
tered for  a  full  cargo  of  perishable  vegetables,  with  a  warranty  of 
"  immediate  despatoh  at  full  economical  speed ''  was  delayed  27  hours 
in  sailing  by  the  drunkenness  of  the  Master,  and  further  delayed  by 
breakdown  of  the  refrigerator  plant,  so  that  the  cargo  ^^oiled.  Ade- 
quato  basis  for  full  liabiliiy  is  found  in  the  breach  ni  warranty.  The 
holding  that  the  delay  was  a  deviation  went  quite  beyond  ^ke  necessities 
of  the  situation. 


in     ^l^fcSP  (ktimmUarif. 

As  the  subject  Ib  transplanted  from  the  field  of  marine  insurance  to 
that  of  transportation,  it  would  seem  proper  to  consider  that  the 
legislatiYe  statenifiiitB  ol  the  Marine  Insurance  Act  of  1906  ought  to 
he  applied  as  wtll  to  tranapoitatioii  Maj  cases. 

lilt  ioiiiiieir  faaiia  oHiahfiilv  lor  dels?  is  tint  CTMMiititidrfraatfatitiii 
of  Hio  v«iitiiie  thioni^  tiia  carrier's  unozciised  negligence.  An  ocean 
earrier  new  vanrants  that  a  schednle  will  be  kept,  or  a  market  reached 
on  or  before  a  particular  time,  unless  there  is  a  specific  clause  to  such 
effect,  which  is  unusual.  The  perils  of  the  seas,  the  restraints  of 
princes,  threats  of  war  and  war  itself >  breakdowns  due  to  latent  defects 
not  iiseoferahle  by  #m  diligence,  strikis,  and  sunilar  canssi  mtf  all 
irihif  the  wfMisB  m  Imstiale  the  comniareial  purpose  of  the  mofmient 
of  cargo  without  liability  on  ^  part  of  ship  or  carrier. 

In  any  trade,  there  is  a  proTable  bracket  between  the  swiftest  and 
^e  slowest  voyage  of  vessels  of  the  class  employed.  Delay  is  not 
actionable  unless  the  customary  slowest  voyage  performance  is  exceeded 
n^gently.  Thus  in  the  sugar  trade  between  the  Philippines  and 
Morth  of  Hatteras  via  Panama,  freighters  of  the  nsnal  class  performed 
the  foyai^  in  40  to  66  days;  and  a  Tossel  which  iodk  116  dsys  or  60 
days  more  than  the  cnstomaiy  maiimnin  was  held  liable  for  decline 
in  market  price  occurring  during  such  50  days,  which  were  lost  because 
of  a  foul  bottom  (27  days)  and  engine  breakdowns  (23  days).  The 
lossifoglu,  1929  A.  M.  C.  1157  (DMd).  Damages  for  improper  delay 
are  measured  by  the  difference  between  the  market  value  at  the  time 
when  the  goods  should  have  arrived,  and  their  market  value  on  actual 
arriial.  Th»  Nmm  (U.  8.  m  Midikim}  (4CCA),  ms  A.  IL  0. 86, 
^^iMl  ofimion  by  Judge  Bosi,  and  discussed  by  Judge  Sofbr  in  The 
Iomif0§lu,  supra,  at  page  1163. 

In  the  Citta  di  Messina  (1909),  169  Fed  472  (SDNY),  a  fruit 
carrier  from  Spain  to  New  York  was  held  liable  because  the  fruit 
spoiled,  due  to  the  vessel  waiting  at  the  loading  ports  in  the  hope  of 
%}ip  getting  more  cargo.  In  the  Hindanger  case,  1935  A.  M.  C.  563 
(9€€A),  Qggs  spoiled  during  a  50  day  paMage  from  San  Fsandsoo 
to  Braaiian  ports,  and  it  was  shown  that  they  would  have  arrived  in 
good  Older  if  the  vessel  had  proceeded  direct  in  85  days,  instead  of 
calling  at  cargo  ports  along  the  route ;  there  was,  however,  no  contract 
for  a  direct  passage  with  the  eggs,  which  formed  only  a  portion  of 
tl|e  general  cargo,  and  the  court  did  not  imply  any  promise  to  proceed 
^^lmK^''i%^^  nClhtlaiMywii  natuw  of  tho  ^ggs. 
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IMay  due  to  political  actions  and  to  war  is  not  actionable.  The 
past  decade  has  seen  many  remarkable  alterations  in  trade  routes 
because  of  political  considerations,  threats  of  war  and  war  itself.  The 
invasion  of  the  Yang-Tse  valley  by  Japan,  that  of  Ethii^ia  by  Italy 
in  1086,  the  Spanish  Ginl  War  in  1087-1038,  and  the  general  Euro- 
pean wars  commencing  bst  1080  haTo  caused  oommeroe  to  se^  new 
routes  which,  while  longer,  were  safer;  in  particular,  the  Suez  Canal 
route  between  Europe  and  the  Far  East  has  repeatedly  been  abandoned 
in  favor  of  the  Cape  route,  causing  long  delays.  It  is  noteworthy  that 
there  has  been  practically  no  litigation  as  a  result.* 

Before  the  opening  4ii  the  Suez  and  Panama  Canals,  in  1860  and 
1016  rsspectifely,  there  were  hemisphere  voyages  idiare  it  wis  tndiif* 
erent,  as  a  matter  of  mileage  whether  the  vessd  proceeded  via  the 
Cape  or  the  Horn.  After  these  canals  were  put  in  operation,  the  num- 
ber of  such  situations  greatly  increased.  Charts  have  been  prepared  and 
may  be  foimd  in  marine  atlases  such  as  Phillips'  showing  the  zones 
and  boundary  lines  affected  by  these  altered  conditions.  When  the 
mikags  is  equivalent,  the  vessel  may  proceed  by  eith^  route;  and  is 
not  liaUe  if  it  turns  out  that  titt  otibnr  route  m^^  m^er  defiriqiing 
circumstances,  have  beoi  faster. 

The  editors  of  Caever  on  Carriage  of  Goods  by  Sea  have  been 
exceedingly  careful  to  distinguish  between  delay  and  deviation. 
Throughout  the  text  of  Chapter  X,  wherein  "  Proceeding  on  the 
Voyage    is  discussed,  they  speak  of  "  delay  or  deviation.*' 

The  distrndaon  between  devialieii  and  cMay  is  pointed  by  two  old 
Amerirsaa  cases  dted  lyy  Cisfsa,  Section  800.  In  Emtd  vs.  ^^^ties 
(1880),  4  Whart  204  (PaSupCt),  it  was  held  that  the  master  ought 
to  have  remained  in  a  place  of  safety  until  the  Canal  was  re-opened 
or  else  have  returned  to  Philadelphia,  the  voyage  being  frustrated. 
In  Crosby  vs.  Fitch  (1839),  12  Conn.  410  (SupCtBrrors),  it  was  held 
that  the  master  should  have  waited  until  the  ioe  barrier  cleared  away, 
else  regasded  tHio  voyage'  as  ^ftntstrated* 


*  A  neutral  vessel  p!oeiiiil%  from  Jbigtralia  to  England  via  Cape  Town, 
aid  at  Dakar  for  bimken  when  war  broke  out  In  September  1039  was  held  to 
have  breamed  ber  diarter  Igr  lefni^  to  proceed  without  a  0^^  Wettraikm 
Wmmmm,  Ltd.  va.  D.  8,  Orimtt  (1040),  65  Lioyda  L.  R.  106. 
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Drjfdoching  with  Cargo  on  Board.  Placing  a  vessel  on  drydock  with 
cargo  in  the  holds  has  been  judicially  condemned  ;  it  has  been  suggested 
that  it  is  a  deyiation.  It  is  supposed  to  vaiy  the  risk,  and  delay  the 
tiaiisit  of  the  goods.  Modem  steel  vessels  may  however     safely  dry- 
I  7^,dodke<l  vith  snbslaatial  ireii^is  in  the  holds,  which  was  not  troe  of 

.  ^wioieimi  iron  hulls.  Scraping  giass  and  barnacles  and  painling  llio 
^llP^Wlinll  is  also  a  ripii  operation,  and  resnlts  in  faster  and  more  satis- 
factory voyages.  The  two  leading  drydock  cases  concern  the  Indrapura, 
whose  voyage  was  performed  in  1902.   The  vessel  had  a  fire  while  in 
at  Hongkong  for  routine  cleaning  and  painting,  without 
pecessity    (L  e.,  not  for  r^oge)  and  two  lots  of  cargo  were 
lll^^   Each  M  sued  sefiarately,  aliiioiigh  in  the  same  court  The 
mmmm,  obvioiuly  i^pon  iHaAsqiiate  preasiitsfMm  of  eflteice,  resulted 
^WHyin  condemnation  of  the  ship  for  unjustified  deviation  by  drydocking 
With  cargo  aboard.    (1909),  171  Fed.  929  (DOre).    (This  opinion 
Imitained  the  much-quoted  language  about  taking  a  tug  as  a  deviation.) 
fhft  second  trial  had  the  opposite  result;  the  same  court  found  from 
"""*llie  evidence  that  diydocking  with  cargo  was  customary  in  the  trade, 
|1916),  m  Fed.  858  (BOre),  and  said:  "^From  aU  tina  teaHmoiiy 
P  am  iniily  potsiaded  tiiat  in  Movember  1902  and  for  many  years 
prior  thereto,  a  general  usage  and  custom  existed  and  pervailed  at 
llliig  Kong  for  vessels  to  go  on  dry  dock  with  partial  cargo  for  survey 
and  for  cleaning  and  painting  hulls  and  for  ascertaining  whether  they 
were  seaworthy  to  enter  upon  further  voyages.''   The  court  did  not 
veiif  to  its  earlier  opinion,  either  to  distinguish  or  overrule  it,  and 
aaM  nothing  at  all  about  iiie  analogy  ol  taking  a  tow  <m  whidi  it  had 
llMliid  ^in      oninion  of  seven  vears  befoto. 

Farther  diiqpntes  about  drydocking  as  a  poesiUe  devuition  have  lor 
many  years  been  eliminated  by  the  inclusion  in  all  bills  of  lading  of 
suitable  permissive  words.  These  are  usually  placed  in  the  "  scope  of 
the  voyage  **  clause,  and  are  variously  phrased.  The  Uniform  North 
ykHantk  im  ol  ladinir  uses  the  following  lanimaffe: 

^Ho  ihip  *    ^  mmj,  iiiier  with  or  without  the  goods  on  board, 
'lid  befdre  or  after  proceeding  towards  the  port  of  discharge,  drydock, 
go  on  ways  or  to  repair  yards  *  ^  *  and  all  of  the  forgoing  are  included 
'  .'ri^      contiact  voyage." 

'  Such  provisions  axe  satisiMtoy  to  underwriters  and  it  is  many 
^ears  since  a  loss,  other  than  by  ire,  has  been  caused  by  drydocking 
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with  «argo.  The  operation  shouM  in  every  instance  be  approved  by 
surveyors. 

Hiring  or  Accepting  a  Tow  from  Another  Vessel.  Is  it  a  deviation 
for  a  vessel  supposed  to  possess  independent  power  of  locomotion  to 
hire  another  vessel  to  tow  it?  Plainly  a  non-self -propelled  vessel  may 
hire  a  tug ;  it  can  proceed  in  no  other  way.  And  thm  seem  to  be  no 
cases  complaining  that  sailing  vessds  have  hired  tugs  to  assist  them  in 
rivers  and  estuaries,  although  there  have  been  controversies  as  to 
whether  the  tugs  should  be  paid  by  charterers  or  owners.  Skomvaer, 
1923  A.  M.  C.  15  (SDNY) ;  Christianssand  ShipUdg.  Co.  vs.  Marshall, 
1927  A.  M.  C.  1707  (EDPa).  Steamers  are  frequently  shifted  in 
port  from  one  loading  or  discharging  place  to  another  by  means  of 
tugboats,  without  raising  steam  on  their  main  boilers,  and  no  litigated 
ease  seems  to  have  questioned  tiiis  general  and  eocmoidical  pracHoe." 
A  tow  from  one  port  to  anoilier  was,  however,  questioned  in  ihe  c(4|l^^ 
of  the  PineHas,  1929  A.  M.  C.  1301  (BDSoCar),  affirmed  on  other 
grounds,  1930  A.  M.  C.  1875  (4CCA) ;  concerning  that  case,  Mr. 
Gbiffin,  in  his  address  already  referred  to,  said: 

«Somec..e.h«Te»rferredtobeing  tow  I  llld  «i,  Mt  I 
know  of  no  case  arising  between  ship  and  cargo  which  luis  ever  actually 

decided  it  to  be  so.  Obviously  a  disabled  ship,  which  is  towed  or  other- 
wise assisted  by  tugs,  does  not  thereby  deviate.  The  only  case  which 
has  indicated  that  being  towed  may  constitute  a  deviation  is  the 
Pinellas,  1929  A.  M.  C.  1301  (EDSoCar).  There  the  ship  was  to 
start  her  loading  at  Savannah  and  to  complete  it  «t  Charleston.  Owing 
to  a  sbilce  among  ha  engineers,  she  was  towed  innn  Savannah  to 
Charlestcm  instead  of  proceeding  under  her  own  power.  After  she 
had  arrived  at  Charleston,  she  took  on  fuel  oil  and,  in  consequence  of 
some  neglect  in  so  doing,  caught  fire  and  the  cargo  was  damaged.  The 
District  Court  held  that  the  shipowner  was  liable  because  the  ship 
had  not  been  properly  constructed  or  competently  manned;  that  the 
file  had  resulted  from  those  faults;  and  th«t»  ainoe  the  faults  were 
loond  to  oonstitnte  neglect  ol  the  owner,  the  owner  could  not  defend 
under  the  fire  statute.  That  disposed  frf  Ihe  case.  But  the  District 
Oourt  went  on  to  say,  purely  by  way  of  dictum,  that  the  ship  had  been 
guilty  of  a  deviation  when  she  allowed  herself  to  be  towed.  The 
authority  for  that  proposition  was  said  to  be  the  Indrapura  (1909, 
DOre),  171  Fed.  929,  which  was  a  case  of  fire  in  drydock^  and  had 
iMtiiing  to  do  with  towage^  Im  the  course  of  tiie  /niirapiim  opinion, 
tHo'OMrt^: 


•  So  for  like  niMiiis  towing,  or  being  towed,  was  added  to  the  list 
fli  acts  to  which  is  properly  imputable  an  element  of  risk  not  con- 
templated by  the  contract  and  therefore  oonstitating  a  deviation/ 

a«*  one  ol  liie  cases  leferred  to  by  the  Court  in  support  of  this 
"Wtemeiit  was  it  held  that  to  be  towed  was  a  deviation  under  a  contract 
rf  eanriage.  The  Court  in  the  Indrapura  went  out  of  its  way  to  make 
a  broad  statement  which  had  no  bearing  on  the  question  before  it  and 
which  was  not  supported  by  any  authority.  The  Court  in  the  Finellas 
cited  that  statement  as  eTiiemse  of  settled  law*  It  was  a  case  of  the 
Mind  leading  iiie  Mind. 

*  When  file  PineUas  case  was  appealed,  the  Circuit  Court  of  Appeals 
(IMO  A.  M.  C.  1875)  affirmed  on  the  ground  that  the  fire  was  due  to 
tt^ect  of  the  shipowner,  and,  quite  properly,  did  not  enter  into  the 
subject  of  deviation  at  all.  The  FkmOm  i%  therafon,  of  wj  litie 
we^^t  as  a  deviation  authority. 

"But  let  us  consider  liie  fscts  of  that  case  f<v  what  they  are.  A 
ifcamer,  intended  to  sal  as  sudi  under  her  own  power,  starts  her 
vogrt^,  deliberately  and  without  excuse,  in  tow,  and  thus  proceeds 
from  Savannah  to  Charleston.  If  the  cargo  is  destroyed  by  lightning 
two  weeks  later,  while  the  ship  is  going  up  the  English  Channel,  is 
she  liable  because  she  proceeded  in  tow  between  Ssraimah  and 
Charleston? 

It  seems  hardly  probaMe  that,  if  such  a  question  was  presented  for 
•iillloritaMve  dedskmi  it  would  be  held  to  be  a  deviation.  It  might 
lie  said  that  it  would  be  a  deviation  to  put  cargo  contracted  to  be 
carried  by  a  steam  vessel  on  a  saOing  vessel  to  be  carried  by  sail  or  on 
a  barge  to  be  conveyed  by  towage.  Perhaps  there  is  an  analogy 
between  pladng  cargo  on  a  sail4KNit,  and  keeping  it  <m  the  steamer, 
hmt  sending  the  steamer  out  under  sail;  or  betwen  placing  the  cargo 
on  a  baige  to  be  towed,  and  keeping  it  one  the  steamer,  but  haviiig*^ 
the  steamer  towed.  If  the  lower  court's  dicta  in  the  Pinellas  can  he 
supported  IPHPit  must  be  on  some  such  analogy.  But,  however 
oiticing  the  analogy,  it  is  not,  as  it  seems  to  me,  a  case  of  deviation.'" 

lydng  a  tow,  like  diyde^ing,  has  been  eliminated  as  a  source  of 
controversy  by  the  insertion  of  a  suitable  permissive  clause  in  each 
Mi  of  lading;  the  langMlge  in  the  Uniform  North  Atlantic  bill  of 
lading  reads  as  follows: 

''  lie  ship  *  •  •  msy,  either  with  or  wiOMiiit  lie  goods  on  hoaxd, 
and  before  or  after  pmceeding  towaids  the  port  of  disduffge^  ^  ^  ^ 


Oommsfitofy. 
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iaw  and  be  towed  *  *  *  and  all  of  the  foregoing  are  indnded  in  the 
oontiaet  voyage.** 

Trans-shipment  without  "Maritime  Necessity"  In  Haiti  (5CCA), 
1937  A.  IL  C.  554,  it  was  said  that  an  agreement  to  transship  cargo 
at  Panama  to  the  United  Fruit  Company,  ^mi|^t  be  a  deviation'' 
(p.  557). 

in.  busy  seasons,  it  is  not  always  possible  to  book  cargo  so  accurately 

as  to  assure  the  loading  of  each  lot  into  the  named  steamer.  It  is 
therefore  permissible  to  forward  shut-out  goods  on  a  following  steamer, 
but  this  must  be  done  without  unreasonable  delay:  Newburgh,  1927 
A.  IL  0. 1646  (6CCA). 

Nim^eogrofihiad  SUwUions  which  ore  Nat  Deviations. 

Abanianmm^  of  the  vaitare  is  in  a  category  by  itself;  when  tibere 
is  a  deviation,  the  final  terminus  is  always  kept  in  view;  wbm  liere 

is  abandonment,  the  final  terminus  is  given  up.    Closely  related  to 
abandonment  is  frustration;  the  enterprise  can  no  longer  be  carried 
forward.  Barratry  is  a  crime  committed  by  master  and  crew;  it  is 
not  a  deviation  by  ship  or  carrier.  A  chaage  of  master,  while  some- 
tinies  a  cause  for  csnoelling  hull  insoianee  pdlkies^  is  no  leason  ^^^gHM 
invalidating  the  bills  of  lading;  the  era  has  Itmg  psMcd  away  wiMi^^ 
owners  of  merchandise  entrusted  them  to  a  partundar  ship  mastffid! 
Saving  life,  or  attempting  to  save  it,  is  not  a  deviation.  Property 
salvage,  while  held  to  be  a  deviation  by  the  cases  (all  of  which  are 
now  fairly  old,  and  ante-date  the  present  era  of  steel,  steam  and  radio) 
is  universally  pmaitted  by  contract  clauses  and  is  broadly  encouraged ; 
it  is  not,  however,  a  duly.  Bad  stowage  is  not  a  deviation :  Chester 
Vaiey,  1940  A.  M.  C.  555  (5CCA).  FtfOure  Um^dmt  i^tne^fl^^ 
make  the  the  vessel  seaworthy  is  not  a  deviation:  Malcolm  Btc^PV 
1928  A.  M.  C.  960,  277  U.  S.  323 ;  Eastern  Glade,  1937  A.  M.  C.  339 
(2CCA) ;  Kish  vs.  Taylor  [1912]  A.  C.  604.   Mere  non-delivery  of 
cargo  is  not  a  deviation  :  Shachman  vs.  Cmard,  1940  A.  M.  C.  971 
(SDNY). 

Bmmlion — Waitfer  or  Estoppel. 

In  marine  insnrance,  the  release  of  a  policy  by  reason  deviation 
may  certsinly  be  waived  in  writing,  and  an  underwriter  may  under 

some  circumstances  be  estopped  to  plead  the  deviation.  In  Bngliand 


0i»fiiiiiifftaf^, 


11  Ib  Md  mA  a  diartim  vim  kmm  thftt  a  yemd  has  dienaM  ^ritli 
Ills  caigo  lint  contiiiiies  to  give  orders  as  to  ilie  yesscil's  moyements 
^mmky  waiTes  tlie  deriation:  Ham  8.  8,  Co,,  Ltd,  vs.  Tate  & 
i^,  Idd.  (T*«  Tregenna),  (1936)  55  Lloyds  L.  R.  159;  155  L.  T. 
Iff;  41  Com.  Cas.  360  (H.  L.).  An  American  court  subsequently 
fiflsed  to  follow  that  rule  in  the  same  disaster:  The  Tregenna,  1940 
A.  M.  C.  1416  (SDNY).  Such  a  diveigvoioe  of  {Nnneiple  ia  this  Md 
seems  imdeslraMe,  and  the  lesiilt  of  an  afypeal  is  awaited. 

Lkmam  of  IMmi9^Wk$  $m  V^imatm  Okm$0--Fmghi  for 

^he  liberty  hitherto  enjoyed  by  carriers  to  agree  to  any  reasonable 
limit  of  liability  for  value  of  cargo  has  now  been  restricted  as  to  the 
amount,  but  not  altered  in  prind|>Ie.  An  a^^Mnent  of  less  than  $800 
per  pelage  or  other  freigiit  unit  Is  no  Immt  y^hd,  and  will  be  nad 
as  though  the  agreed  amoimt  weie  1000.  Section  4  (5).  The  princi- 
Iile  Slated  in  llie  cases,!  that  an  agreement  as  to  the  value  of  the  goods 
does  not  "weaken,  lessen  or  avoid the  carrier's  liability  contrary  to 
the  Barter  Act,  Sections  1  and  2,  has  aooordi^c^y  been  giTen  tile 
added  sanction  of  statute.  : 

In  Btudebaker  DtstrHmion,  Inc.  m  OlmrMam  JF.  Oo.  (Ii37),  09 
Ltoyds  Jj.  B.  U  (K.  I.),  it  wis  held  that  an  unboxed  motor  car  was 
^  •  "pgc^Mg^"*  and  hence  an  agreement  that  "the  value  of  each 
package  shippeiilles  not  exceed  $250"  was  ineffective.  This  de- 
iision  could  hardly  be  reached  under  the  Convention,  as  a  motor  oar 
is  certainly  a  "unit**  if  not  a  "package."  The  Toyage  was  from 
Norfolk,  Ya.  to  London  in  1935,  and  not  goremed  by  the  ConT^tion. 

In  SkM^mm  m  Owmri  WMie  8iar,  1940  A.  If .  C.  971  (SDNY) 
the  Court  considered  a  danse  that,  in  event  of  short  delivery,  "  the 
price  should  be  the  market  price  at  port  of  destination."  Two  cases 
of  furs,  shipped  without  declaration  of  excess  value,  were  short  on 
delivery  and  their  market  price  at  port  of  destination  was  $18,000. 
The  Court  read  the  statutory  maximum  of  $500.  per  paifage  into  the 
V^^t^       limited  reeofoij  to  $1,000. 

Fniffhi  for  Bzem  WOm.  A  declaration  of  excess  value  must  be 
accompanied  by  a  statement  of  the  nature  of  the  goods.  A  dedara- 

t  OMeron  vs.  AtUu  B.  8.  Co.  (1898),  170  U.  S.  272;  Reid  vs.  Farg9  (191«|, 
^'  ^  ^%^lif  ^  m  Smrim  (mi),  266  U.  a  «1T, 
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tion  of  euMB  mdue  need  not;  be  a  dedaralioii  ol  al  iie  eaoess  value. 
In  othmr  words,  a  shipper  ol  machinery  wortii  $10,000  or  a  work  of  art 
of  indefinite  ^ue  may  declare  any  desired  excess  value.  However, 
he  cannot  recover  more  than  the  proved  value.  Sec.  4,  (6),  sentence  4. 

Value  or  Nature  Misstated, 

If  any  declaration  of  either  the  value  or  natnse  of  gooda  is  ^^  fcn^- 
inglj  and  fxftachil«iti,7  misstated,^  the  ship  is  fiee  of  all  xesponsihiliftf 
no  matter  how  the  goods  are  lost  or  damaged.  Section  4  (6),  last 
sentence. 

The  word  "  fraudulently in  the  American  Act  does  not  occur  in 
the  Convention  nor  in  any  other  Act.  An  understatement  of  yalue 
may  lull  the  carrier  into  taking  less  precaution  in  watdiing  the  eazgo 
than  the  carrier  would  take  if  the  tme  Yidne  wm  known;  iids  mi^ 
be  considered  a  fraud  oi  the  eaniery  who  is  decemd  by  tlie  under- 
statsBwnt  into  assigning  fewer  watdlmien  than  are  necessary  to  fight 
off  Bssalling  thieves  who  know  the  full  value  of  the  goods. 

False  BUUng,  Another  form  of  discrimination  is  &lae  billing* 
This  WIS  eiincessly  forbidden  by  the  False  Billing  Act  of  June  10, 
1936,  an  amendment  to  the  Shipping  Act  of  me,  Section  16,  1936 
A.  M.  C.  1467.  That  Act  makes  it  unlawful  to  obtain  transporta- 
tion by  water  of  property  at  less  than  the  rates  that  would  otherwise 
be  applicable'*  by  means  of  false  billing,  false  classification,  false 
weighing,  false  report  of  weight,  im  «qr  other  vnjnst  or  w^bat 
deyice  (MT  means."'  Thepaialtyiaafintol  9e£9iom&an$5,000.  The 
tart  <||||Mltet  is  printed  in  Appendix  G.  Investigations  of  such 
practices  have  been  carried  on  by  the  Maritime  Commission  in  the 
Philippine  and  Japan  trades;  see  Rates  of  Carriers  in  Japanese  Trades, 
1940  A.  M.  0.  1646  (Mar.  Com.);  and  have  been  penalized:  1941 
A.  M.  C.  646. 

Notice  of  Lou  and  Claim  for  Damagu. 

The  Conraiiion  and  the  Act  have  wholly  swept  away  the  old  doc- 
trines oonceming  the  nature  of  agreements  as  to  notice  of  loss  and 
daim  for  damages.  The  party  plaintiff  need  no  longer  allege  or 
prove,  as  a  condition  precedent  to  maintaining  his  action,  that  he  com- 
plied with  notice  and  claims  clauses  or  that  he  was  unable  to  do  so^ 
or  that  the  carrier  waived  oomplianoey  or  lost  the  rig^t  to  insist  m 
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mifliaiice  by  reason  of  t  imtiiixii.  Th0  8mUk»m  Orm,  1940  A. 
M.  a  68  (SDMY) ;  Lmi§fm  m  WmrU§,  1S38  A.  M.  G.  805  (SDNT). 
M  m^am  im  istigo  Ion  m  damage  may  wm  he  coauMnoed  ai  anf 
ffiii«  aml^tii  iMM  y«ar  after  deliyeiy  of  the  goods  or  the  date  when 
the  goods  should  have  been  delivered/'  and  not  thereafter,  and  may  be 
maintained  regardless  of  the  fact  that  no  notice  whatsoever,  and  no 
daim,  has  ever  been  filed.  A  party  plaintiff  who  has  not  given  notice 
at  tilt  time  of  aooeptiiig  tke  goods  (11  the  damage  is  visible  upon 
lii8|Mctiim)  <ir  vitiiiii  j^um  dicyi  tiieieafler  (if  tiie  k«  la  ooncealed) 
In  aemdaiioe  witii  Seetka  3  (6),  merely  baa  to  bear  ilie  addittonal 
burden  of  ahowing  that  the  loss  of  which  he  complains  did  not  occnr 
after  the  goods  left  the  possession  of  the  carrier ;  i.  e.  he  must  over- 
come the  prima  facie  defence  made  out  by  the  simple  fact  of  removal 
el  the  g|||unto  the  custody  of  the  person  entitled  to  deUveij  tiiereof , 
^Hmul  'Pllipi  iQcord  of  bad  order. 

He  Amerieaii  Act  oontaiiis  an  added  profiao,  wbleii  h  m  immii 
m  any  oliier  Eagae  Inlee  teit,  intended  to  dazify  tiie  Imgoing. 
Tbia  was  the  third  of  the  six  American  amendments  agreed  to  at  the 
1930  Chamber  of  Commerce  Conference.  It  provides^  in  addition  to 
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V'if  a  notice  of  loss  nr  damage^  either  apparent  or  concealed,  is 
not  given  as  provided  for  in  this  section,  that  fact  shall  not  affect 
or  prejudice  the  ri|^t  of  the  shipper  to  bring  suit  within  one 
year  after  the  deliwy  ol  the  gooda  or  the  date  when  the  gooda 
'ahiiaiM  liftfe  bem  daHviiad.'^ 

It  seems  evident  that  this  language  does  not  alter  the  sense  of  the 
jivri:      text  el  the  Hagne  Bules ;  it  meipdy  zeiteiatea  in  another  form  the  rule 
alxeti^  laid  down.  CfHicnialyy  tlie  proriao  aeema  limited  to  tiie  rights 
of  aitfjiefi^  and  mi|^  atridly  be  g|||||gp|||Q|  ^  g^^^      rights  to 

consignees,  representatives,  or  subrepMlparties;  wliereas  the  Hagne 
Bules  phraseology  is  broader.   As  the  Act  contains  both  phrases,  it 
vould  seem  to  be  as  broad  as  the  broader  of  the  two  forms  of  words. 
The  American  Aol  also  eontains  another  nni^  provision  aa  to 

'<||fj|Aioes,  aa  foUows: 

^  Said  notice  of  loss  or  damage  may  be  endorsed  upon  the  receipt 
lor  the  goods  given  by  the  person  taking  delivery  thereol" 

nk  ir*8  the  fourth  American  amendment  agreed  upon  at  the  1930 
Chamber  of  Commerce  Conference. 
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The  purpose  of  tills  amendment  was  to  reverse  the  line  of  cases  of 
which  Anchor  Line  vs.  Jaclcson  [1926  A.  M.  C.  221,  9  F.(2d)  543 
(2CCA)]  is  the  last;  that  case  reviews  the  state  of  the  law  in  detail, 
and  holds  that  a  notice  of  loss  or  damage  endorsed  on  the  delivery 
xeoeipt  is  iDsnffioiait  and  does  not  ccnnply  with  a  bill  of  lading  clause 
requiring  notioe  to  be  given.  These  cases  ase  tinseloce  of  no  further 
antiiority  as  precedents  in  respect  of  ocean  bills  of  lading  in  loieign 
commerce,  although  they  retain  some  authority  in  sudi  domestic 
trade  as  may  hereafter  be  conducted  under  the  Harter  Act.  It  would 
seem  likely,  however,  that  the  courts  will  feel  that  the  rule  of  public 
peli^  eipreaied  by  Coogiess  in  enacting  this  provision  of  the  Car- 
riage of  Goods  by  Sea  Act  wSL  waifant  a  reoonaideration  of  the  doe- 
trine  of  Aneikor  Line  vs.  Jaehmn,  and  perhaps  justify  an  abandonment 
of  that  rule  and  an  adoption  of  the  rule  of  tiie  Act  for  all  purposes. 

The  mere  giving  of  notice  upon  removal  of  the  goods,  or  within 
three  days,  does  not  relieve  the  party  plaintiff  on  behalf  of  the  lost  or 
damaged  eaigo  from  the  duty  of  proving  the  loss  or  damage;  nor 
does  ^  oBOukfH  of  notice  appear  to  increase  the  burden  on  the  party 
plaintiff,  except  as  above  mentioned. 

As  stated  1^  Temperley  and  Vaughan  (4tb  edition)  at  page  41: 
"it  is  desirable,  for  safety's  sake,  that  owners  of  goods  and  those 
acting  for  them  should,  nevertheless,  carefully  peruse  Section  3  (6), 
and  take  timely  action  in  accordance  therewith,  as  far  as  circum- 
stances will  permit,  in  case  of  loss  or  damage.^'  Prompt  notice  cer- 
tainly facilitates  tiie  handling  of  claims. 

Time  for  8mt. 

The  one-year  time  for  suit  clause  is  of  the  greatest  importance. 
The  suit  must  be  brought  within  one  year,  even  if  the  carrier  has 
&iled  to  use  due  dfligimAii  to  make  the  sl^  seaworthy  and  so  has 
caused  damage  to  the  cargo.  Here  failure  to  use  due  diligftnoe  does 
not  forfeit  tiie  benefit  of  tiie  one-year  smt  clause.  In  the  Cmo 
case,  1937  A.  M.  C.  1078  (2CCA),  even  the  wrongful  issue  of  a  dean 
bill  of  lading  for  cargo  obviously  in  bad  order  did  not  estop  the  carrier 
from  successfully  invoking  a  one-year  Hague  Kules  time  for  suit  clause 
in  the  bill  of  lading  contract. 

It  is  impoflant  to  observe  that  the  time  for  suit  under  the  Carriage 
of  Goods  by  Sea  Act  is  one  year  from  the  date  when  tiie  goods  were 
delivered,  or  should  have  be^  delivered,  by  the  dnp  or  carrier  to  the 
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^  w«>«gnee8  or  recMw;  whereas  the  time  f<»  ^ 

m  d«te  wta  tile  onrin  lfaia%  niecta  tiM  daim, 
A  ctaiie  linitmg  ttee  to  len  tium  <nie  year  will  simply  be  given 

eatat  «  tiioi«h  it  provided  for  one  year:  Bvxton  vs.  The  Argentina. 

W9  A.  If.  C.  815  (SDNY).  Also  the  one-year  linut  in.,  be Uwd 
'  A  ^Tt;        principles  of  estoppel:  «.  Tkt  ArgtmUm.  im 

*  Z.^         (SDNY).  A  mim  mqr  noi^  of  oonae,  be  efEacted  in 

OBdn  to  give  <»e  ah^per  aa  achantage «»«  atnOMT. 

«i*,^*!!^?^lTt^        *^  ^  ""'ducted  under 

tie  Hatto  Act,  <1m  biD  «f  lading  may  still  agree,  as  heretofore,  to  any 
w-SMhIe  short  time  limieiliKm  the  right  to  sue.  The  extension  <rf 
ZJ^*^A^^  Interstate  Commerce  Commission  as  a  regulator  of 

i^n'%?^''a*^:  Commerce  Aet,  Bart-  HI.  d 

Sept.  18,  1940,  54  U.  S.  Stat  at  L.  9«9,  4»  U.  S.  Orfa  Wl,  w«dd 
am  appear  to  altar  thiA  pwniiwiliiiii 

C3an  any  tmA  riap  the  nmning  of  ^  one-year  limit  ?  The  Con- 
'I  ■"*IHii  i1  A«t  Me  as  to  snspension  of  the  running  of  the  one- 
y^  W  ^  Oe  i^t  to  sue.  No  suspension  of  the  time  is  granted. 
Tn»taie  Innit  b«i>g  statutory,  it  is  absoluta  in  the  taaaa  «f 

AttUnttion.       ^  MNMMft 

The  Conv^tion  and  the  Acta  do  not  mention  arbitration  as  an 
^^^^^l^V^«^otUwm^  However,  agree, 
"wmta  to  ariMtmte  maritime  dispntee  are  enforcible  by  legal  proceed- 
^  boUt  imder  the  IMeial  Arbitration  Act  of  1925  and  many  State 
rtatntes,  such  as  tiie  New  York  Arbitration  Law.  The  oawa  mw- 
tmed  on  page  174  should  be  noted. 

WWle  it  would  have  been  more  satiaiaetoiy  if  tte  Acta  had  men- 
tioned  enf oraUe  aibitntions,  tiieie  wwU  aaOB  littie  doabt  that  arbi- 
tiatwii  agRMomta  an  yOU,  and  tiiat  tiie  notice  danaes,  the  time  for 
a^iiaiiae,  and  aD  other  proriakms  of  tiie  Acts  which  might  be  ap- 
p&sd  to  an  arbitration,  govern  arbitration  agreementa  a»  tiwv  do 

An  arbitration  ckuse  in  a  charter  party  will  w*  be  deemed  to  apply 
to  a  bill  of  lading  issued  mider  Oe  diarter,  mdeas  apedfi^v 
m«)rp««W.  ThTa,3n>olous.  1939  A.  M.  C.  867  (SDNY) :  BaimUni 
1940  A.  IC.  C.  797  (SDNY).  «»nw»rw. 
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A4f9uim$ni  of  Lm  Ohms  on  Inwm§  Folim. 

It  hM  long  been  settled  that  the  bHl  of  lading  may,  npon  an  appro, 
priate  statement  of  consideration  in  the  adjusted  rate  of  freiglifc;  pwi. 
vide  that  loss  claimB  shall  be  ad jnated  m  tiM  teds  ol  ^  bt^e»  yOm 
of  tile  m«ieh«idi8e,  imitead  d  <«  tie  narket  price  at  the  port  of 
tile  date  0f  arri^  or  <m  the  date  when  the  cargo  should 
fttfe  anifed  which,  in  the  absence  of  an  agreement,  is  the  rule  of 
damages  applied  in  the  admiralty  and  common  law  court8.t  Thew 
was  nothing  in  the  Harter  Act  to  regulate  or  forbid  thit  ba»  of  Ices 
adjustment,  which  has  obvious  adva^agw  in  ainqilieilir  and  note  an 
^d  to  apecnlation  as  to  wlMm  tHe  mM  wffl  go  np  or  down  during 
™joyage.  likewise  there  seems  to  be  nothing  in  the  Carriage  of 
WodsActi  to  prevent  the  continuance  of  this  practice.  It  is  thought 
that  The  Merauhe  and  KUthau  vs.  7.  M.  M.  stm  represent  the  kwon 
this  pomt;  indeed,  the  Supreme  Court,  in  a  leading  case  aiismff  prior 
to  the  1936  Act,  under  tiie  Harter  Act  has  stated  nneqwocafly  tiiat 
a    true  mvoice  value  danse**  is  fair  and  rm.  The  F^Kff,  1939 
A,  M.  C.  403,  306  U.     444.  Snch  a  clanse  would  read  : 

"All  claims  for  which  ship  or  carrier  may  be  liaUe  dbaU  be  adjusted 
and  settled  on  the  net  invoice  ^  fUn  itiahniWHonig,*" 

Snch  a  clause  merely  substitutes  the  invoice  value  of  the  cam  at  ^tm 
port  of  shipment  for  the  market  value  at  the  port  of  ^n^rlfnttitTn,  as 
the  measure  of  somid  value  against  which  damaged  value  is  compared. 
The  gwat  advantage  of  the  invwe  is  ifir  certainty  and  ease  of  proof. 
Ureiy  artede  m  foreign  trade  necessarily  has  an  invoice,  which  no 
mount  <rf  mgenuity  in  market  research  or  forensic  argument  can  alter 
Wh«i  the  basis  of  damages  is  the  invoice  plus  tiie  disbursements  (or 
freight  and  insurance),  the  cargo  owner  foregoes  the  roecuhdive 
expectation  that  the  goods  are  being  moved  from  a  ]ow«r  to  a  hfriier 
market  area  and  the  carrier  foregoes  tiie  converge  specuktiveTosX 
bihiy  that  tiie  goods  are  being  carried  to  an  area  where  the  market 
value  will  turn  out  to  he  depressed.  This  is  fair,  and  comports  witii 
puUie  policy. 

M  the  disparity  between  the  invoice  value  and  the  market  value  at 
destmation  happens  to  be  very  hirge,  it  may  lesnlt  tiiat,  imder  liM 

^Merauke,  1929  A.  M.  C.  596,  31  F.(2d)  974  (80CA).  KOmm  n  I  M  M 
Co..  1927  A.  M.  C.  1181.  846  N.  Y.  m  (CA).  »B. /.  Jf, 
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llfHt  Femdif  rule,  bo  damaget  ft«e  wmmMB  fm  ft  damage  which  has 
actually  been  suffered  and  for  which  there  is  liability.  Suppose,  for 
'  eiailiple,  a  manufactured  article  invoiced  at  $400.  and  damaged  to 
tia  asteiit  of  $100.  Due  to  war,  <»  famine,  or  some  other  business 
caniiliai,  ilie  damaged  aitiQle  can  lie  sold  at  the  plaee  of  duayiMitimi 
lor  moce  liaii  $400.;  the  goods  owner  has  lealiaed  hia  in^oioe  Talve 
and  MO  damigea  oaii  be  pmed  againsl  iiie  carrier.  On  tiie  otlier  handy 
the  same  rule  may  impose  heavy  damages  on  the  carrier  if  the  goods 
owner  chances  to  ship  a  cargo  to  a  glutted  market.  Suppose  a 
sugar  cargo  moving  from  the  Far  East  to  the  North  Atlantic  Coast 
and  invoiced  at  say  25  cents  a  pound;  during  the  voyage  the  market 
Imala— ^  it  once  did— to  5  cents  a  pound;  and  ^  cargo  is  lost 
under  drcumstancea  of  1^  liahility.  flie  cargo  owner  ia  here  in 
"eHid  guaranteed  *g*w»ffl  im^ftpy*  of  ma^ni. 

It  ^uld  he  noted  tiiat  tiie  invdee  value  ckus«  in 
railway  traffic  by  the  Cummins  Amendment  to  the  Interstate  Com- 
mmn  Act  of  March  4, 1915,  c.  176,  38  U.  S.  Stat,  at  L.  1196 ;  49  U.  S. 
Oode  20  (11).  See  Unwm  Pacific  M.  vs.  Burke,  (1922)  255  U.  S» 

S17.  its. 

it.iljaifiiiil  #^  JRifijal  JjottM  JVo  M&i9k 

Wnder  a  pm  fwla  dense,  a  611%  damage  to  a  padnge  carried  on  an 
agreed  vsluation  of  $500  is  settled  by  the  payment  of  $250.*  Such 
clauses  were  valid  under  the  Harter  Act;  and  there  is  nothing  to  indi- 
fate  that  their  validity  has  been  in  any  way  in^Mured  by  the  Carriage 

.^..||fl|||:;'lif  Sea  Act 

lUlie  Pwmdiff  invoice  value  rule  and  liM  ptia  mim  4mm$,  tak«n  to- 
'Iplieffy  produce  an  od|.^.di]eDima  for  the  dnfflnDan,  ao  long  as  'wa  lad^. 
Mliite  assurance 'lllil^^  Femeiiff  rule  will  be  applied  to  Carriage 
of  Goods  by  Sea  Act  cases.  Assuming  that  the  Femcliff  applies  after 
1936  as  before  that  year,  a  pro  rata  clause  might  better  be  omitted,  as 
its  presence  might  place  liability  on  the  carrier  which  the  Femcliff 
mk  vouM  avoid;  but  il  the  FmmeHff  ahonld  be  held  inapplicable  to 
Caniago  ol  Ckioda  Act  cases,  then  the  pro  mta  dause  wouM  be  of  great 
tepmrtanoe  In  ledudng  the  snma  lot  wMdi  the  carriari  m||pit  olher- 


he 


•AiUmHe  Motor  J¥«|fi«  Co,  vs.  Elliott  Hosiery  Co.,  1935  A.  M.  C.  628, 
fApp.  T^nn),  278  K.  T.  a  518.  See  Bingham  vs.  Otoka,  1985  A.  M.  C.  1108 
iSmiY)  dietmn  1^  Bomr,  J. 


LmMoiiion  of  Beeovmf  U  Aeiwd  Xots. 

One  of  the  American  amendments  agreed  to  at  the  1930  Chamber 
of  Commerce  Conference  is  now  the  fourth  sentence  of  Section  4(5), 
aaloUowa: 

"  In  no  event  shall  the  carrier  be  liable  for  more  Idian  the  amount 
of  damage  actually  sustained." 

Tim  dause  was  deemed  desirable  in  order  to  prevent  a  carrier  having 
to  pay  a  loss  on  agreed  ¥slue  if  the  actual  value  of  Hia  modumdise  is 
lees.  Thus  if  a  bale  of  cotton  of  an  actual  value  of  say  $50,  but  de- 
clared to  be  worth  $100,  should  be  lost,  the  carrier  will  not  pay  more 
than  $50.  The  fact  that  the  matter  was  debated,  and  the  proviso 
adopted^  indicates  that  there  was  an  evil  here  requiring  correction. 

Th$  AnUrTrmt  Acii. 

Congxen  has  not  neglected  the  occasion  to  reaffirm  Hie  laam  against 
discrimination  as  between  one  shipper  and  another,  and  Seetkm  9  d 
the  1936  Act  accordingly  provides  that  carriers  who  desire  to  waive 
some  of  their  "  rights  and  immunities  "  or  accept  an  increase  of  their 
^  responsibilities  and  liabilities  "  may  not  thus  differentiate  between 
competing  shippers.  Any  advantage  of  this  sort,  offered  by  a  carrier 
to  any  dnpper,  must  likewiaa  be  offered  to  all  cosqieting  shippm 
similarly  situated.  Thus  for  example  a  carrier  ifho  offers  to  carry  the 
automobiles  of  one  shipper  on  the  basis  of  a  general  agreed  vslue  for 
$1,000  per  car,  instead  of  $500,  without  increase  of  the  rate,  must 
accept  from  the  competing  public  all  automobiles  offered  on  the  same 
$1,000  value  basis  and  at  the  standard  rate.  See  Eemainim  vs. 
BmrnMm  9t  dl.,  1041  A.  M.  G.  818  (2G0A).  Iliii^^ 

General  Average  clauses,  otherwise  lawful,  are  not  forbidden  or 
regulated  by  the  Convention  and  the  Acts.  Section  5.  The  existing 
body  of  law  relating  to  General  Average  is  therefore  not  disturbed. 
The  recommended  General  Arerage  cjlauses  are  reproduced  in  Ap- 
pendix B. 

Gkneral  Average  liens  on  imported  merdiandise  must  be  reported 

to  the  Collector  of  Customs  in  order  to  prevent  his  releasing  the  cargo 
free  of  lien.  See  IT.  S.  Code  Title  19,  section  465  (page  28,  supra), 

SftckH  Cargoes. 

Tim  scope  of  Section  6  has  never  been  discussed  by  the  courts;  it 
would  aeem  Miat  caigoes  destined  lor  polar  ei^ieditiona,  fmr  mkMsKfiog 
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work,  lor  hospitals  on  distant  Omm  to  wliiuli  MunMiiiit  TOgds 
I  nut  fii»  lor  amtion  stalifiiis  on  iwmoto  islands,  and  the  like,  wotdd 
oomo^iiitliln*  Hi  fmwkim  In  En^^and,^  Canada,  and  Newfoundland, 
coasting  trades  are  permitted  to  avoid  compliance  with  the  Acts  by 
the  dMoe  of  permitting  them  to  carry  all  kinds  of  cargo  under 
Section  6,  which  is  the  method  sanctioned  hj  the  Fmlmd  ol  the 
Coa¥!Bition  (text  of  protocol,  p.  65). 

lAmitatian  of  Ship-owner's  LktbiMt§. 

Tim  CaafenMon  and  the  AidB  ia  not  make  ai^  diai^  m  the  existing 
Mm  tl  this  snhject— Seedon  g.  A  separate  Conyention  on  this  subject 
wm  adopted  simnltaneously  with  the  Bill  of  Lading  Convention  and 
la  mxm  the  law  in  many  countries :  Belgium,  Norway,  Finland,  Brazil, 
Bemark,  Netherlands,  Portugal,  Spain,  Sweden,  Trme^  Fohnii 
Italy.  The  British  statute  prevails  throog^ioiit  ilie  BriUdi  Sknpire; 
the  leiakm  whieii  is  the  law  in  Ctoada  is  leprodnoed  herewith,  iJ 
Appendix  B. 

Tie  Amerwn  law  laa  msaMj  been  extensively  amended  but  is 
itH  unlike  the  hm  of  any  other  country,  resisting  the  trend  towards 
tte  uniform  Convention  for  the  Unification  of  Certain  Rules  relating 
to  the  Limitation  of  the  Liabi%  of  Shipowners  aigned  at  Bnnwalo 
m  August  25,  1924.  The  prasenl  Anerieaat  teoit  ii  npiodaoed  in 
Appendix  C.  A  discussion  of  the  mMm  matter,  however,  is  beyond 
-the  purview  of  this  hook.  See  Bmmsum  m  Admiralty  (6th  Edition, 
illtttth,  1940)  volume  3,  sectkxna  474-544. 

fl«  &M  Otmm. 

The  Convention  provides,  in  Article  9,  that  the  nmietary  unit 
wiich  it  mentions  shall  be  taken  to  be  gold  value  and  conrated  ii^ 
l|gfenai  currencies  in  roimd  figi^  This  lates,  of  oosrse,  partiiH 
V%  to  the  £1(M)  Sterling  valuation  dau8e,Artide  4  (5).  TheBritiSP 
bidian  and  Australian  Acts,  passed  in  1924  under  the  gold  standard 
laws,  all  refer  to  £100,  without  reference  to  gold  or  any  particular 
kind  of  money.  The  Belgian  Act,  passed  in  1929,  under  gold  standard 
laws,  provides  that  the  £100  valuation  clause  shall  be  expressed  in 
Belgium  as  either  3,600  belgas  or  17,500  franiss.  The  Newfoundland 
.ifft^^  1932  refers  to  $500  gold. 

Hit  in  the  United  States  and  Canada,  the  gold  standard  laws  had 
been  modiied  prior  to  the  enactment  of  the  Hague  Rules.  Congress 
Ifcwi^  deemed  it  peepor  to  eliminate  Section  9  from  tiie  pending 
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Bill,  and  to  dedare,  in  Section  4(6),  that  the  valuation  should  be 
$600  'Mawful  money  of  the  United  States/^  The  Canadian  Parlia- 
ment did  the  same;  it  declared  a  valuation  clause  of  $500,  Article  4 
(6),  in  lawful  money  of  Canada,"  Article  9.  As  long  aa  Hie  pound 
Sterling  «nd  United  States  and  Canadian  doUara  r«nain  «t  the 
familiar  approximate  parity  of  five  ddlaza  to  the  pound,  the  substitu- 
tion of  ''la;wM  money  "  for  gold  parity  equivalents  may  not  cause 
nmbh  difficulty  in  practice. 

The  French  Act,  however,  suggests  that  a  substantial  lack  of  uni- 
formity may  occur  in  time,  which  may  have  an  important  effect  upon 
the  place  chosen  for  cargo  daBMgi  Uti^tion.  When  Iranoe  enacted 
the  Bnles  in  198«,  the  equival^t  of  £100  was  taken  at  8,000  French 
francs,  which  was  then  the  equivalent  at  par.  But  the  value  of  the 
tone  has  ahfeady  changed;  and  8,000  francs  is  no  longer  the  com- 
mercial equivalent  of  either  £100  or  $500.  The  serious  effects  of  these 
disparities  has  been  pointed  out  to  the  International  Maritime  Com- 
mittee by  a  Scandinavian  member,  and  a  study  of  the  auljjeet  will  be 
undertaken.  I^Msking  ihe  gold  dauae.  Article  IX,  the  other  countries 
cannot  call  upmi  a  devaluing  country  to  honor  its  treaty  obligation  by 
amending  its  value  clause  so  as  to  recognize  the  new  basis  of  value. 
Thia  aeems  a  misfortune. 

TmmUSwpmdiheOperationoftheAct. 

Section  14  gives  to  the  President  power  to  suspend  the  operation 
of  all  or  any  part  nl  the  Buks,  which  are  oompriaed  in  Title  I  of  the 
Act,  if  the  foreign  craunem  of  the  United  Sttttea,  in  competition 
with  that  of  foreign  countries,  should  be  prejudiced  by  the  operation  of 
Hm  Bnles.  It  is  difficult  to  imagine  circumstances  which  would  re- 
quire or  justify  a  suspension  of  this  Act.  It  would  seem  unlikely  that 
the  President  will  ever  make  use  of  this  power,  unless  the  whole 
movement  for  bill  of  lading  uniformity  in  international  trade  dMndd 
break  down.  A  few  conntriea  have  beeii  corioiiil^r  reluctant  to  put 
the  Hague  Bnles  OonTeiftkm  into  dl^Bct;  and  Section  14  serves  notice 
tiwt  if  the  continued  lack  of  nmformity  should  prove  disadvantageous 
for  American  commerce,  the  means  of  retaliation  are  ready  to  hand. 

A  suspension  on  ten  days'  notice  would  plainly  be  a  violation  of 
Article  XV  of  the  Convention,  which  agrees  that  a  denunciation  shall 
take  effect  only  after  one  year,  and  would  justify  a  complaint  by  any 
other  ratifying  State.  On  tiie  o&er  hand^  a  noa-ratifying  State  would 
leem  to  hate  mo  posaiKle  right  or  stanimg  io  object  if  the  United 
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mMm  i^tl^tilUj  ite  lawi  as  to  bilk  of 

shorter  notlee. 

lllililM^ 


III      "  -  " 

Wlifle  it  is  a  maxim  of  the  American  Admiralty  that  suits  should  be 
M^i  .mamtaiTied  by  the  real  party  in  interest,  the  courts  have  permitted  bona 
'  ^fd$  i«pra8entatt¥e»--siidi  as  ahipmasleis  and  other  bailees^  brokers, 
ttttsshipmeni  agents,  and  named  consignees  ol  goods  sold  in  tnmsii-* 
to  maintain  suits  for  loss  and  damage,  on  condition  thai  the  true 
party  in  interest  shall  appear  before  the  conclusion  of  the  matter. 
Soyo  Maru  (4CCA),  1937  A.  M.  C.  642. 

I    The  tme  party  in  interest  should,  howsver,  lose  no  time  in  com- 
ing toward.  OUy  af  MamUa  {CMmmkaw  m  EUennan)  (EDNY), 
|f||  Jl  M .  C.  m.  State  courts  ai«  liis  liberal  in  allowing  suits 
ii  instituted  by  parties  not  directly  intomrted.  PnMmi  Ym 
Bwrm,  N.  Y.  Mun.  Ct,  1936  A.  M.  C.  1598. 

Furthermore,  the  prevailing  American  view  of  the  doctrine  of  the 
nnderwriter's  subrogation  permits  the  underwriter  to  sue  either  in  his 
own  name  or  in  the  name  of  Ms  assnrod.  Undsorwiitm  who  leal  thai 
phm  k  likelT  to  be  4i|lii|N)>tilit7  to 
oommonly  conduct  suits  in  the  names  of  their  assured. 
^^j^  assignee  of  a  cause  of  action  must  state  the  names  of  his 
assignors,  but  need  not  reveal  what  he  paid  for  the  assignments. 
Mmiu  (ia)Ny),  1930  A.  M.  C.  1672;  on  appeal,  it  was  laid  down 
iiiiat  assignees  may  sue  freely:  1940  A.  M.  C*  11^  (8CCA),  certiorari 

^mMk  im  A.  M.  a  m. 

Wmm  of  AeMm  fmr  €mpi  Hamaf a. 

fhe  plaintif  may,  at  his  option,  mm  in  tort  for  negligent  damage 
to  his  goods  shipp^  in  good  oiisr  and  outtumed  in  bad  order,  re- 
gudloBS  of  the  bil  of  lading,  TrmiMow,  1937  A.  M.  C.  476  (8DNY) ; 

Mwm,  1934  A.  M.  a  787  (SDNT),  or  In  contHusi  for 
breach  of  the  contract  to  carry.  A  tort  action  is,  in  effect,  oonTerted 
into  a  contract  action  by  the  pleading  of  the  bill  of  lading  contract  in 
the  answer.  See  the  Oceania  (1909),  170  Fed.  893  at  897  (2CCA) ; 
alio  the  Fadfic  Maru,  1925  A.  M.  G.  1446  at  1461  (SD6a),  where 
aultB  were  brought  in  tort  for  damage  done  wiiile  vessels  were  in  tow, 
and  converted  Into  ontract  actioiis  by  pleading  tlie  contracts  in  the 
illiwert;  a  contract  leieaaing  a  vessel  owner  m  fmmmm  was 


Commentary. 


also  to  release  his  vessel  in  rem.  The  libel  should  in  either  case  state 
as  fully  as  possible  how  and  when  the  damage  occurred.  Haiti,  1937 
A.  M.  C.  554  (5CGA).  The  carrier  may  compel  the  cargo<4amage 
libdlrait  to  state  the  nature  of  the  damage,  EoihuMka  Maru,  supra, 
but  cannot  oomp#  him  to  ^ecify  the  cause.  Logmihas^,  1936  A.  M. 
C.  1888  (SDNY). 

Practice  in  the  United  States  in  this  respect  appears  to  differ  from 
that  of  the  other  common  law  countries,  where  the  prevailing  rule  is 
that  a  party  who  can  sue  on  a  contract  may  not  state  his  case  in  terms 
of  tort.  Vita  Food  Froducts  Co,  vs.  Unus  Shipping  Co,  {The  Hurry 
On),  1938  A.  M.  0. 159,  [1933]  8  I>emini4A  L.  B.  378  (Nova  Scotia 
Sup.  Ct.),  affinned  generally  and  <m  IMi  point,  1938  A.  M.  G.  857, 
[1939]  A.  G.  877,  63  Lloyds  L.  R.  81  (Privy  Gouncfl). 

If  the  gravamen  of  the  action  is  negligence,  the  libel  must  allege 
negligence ;  for  a  party,  to  be  in  a  position  to  prove  negligence,  must 
allege  it.  Maryland,  1937  A.  M.  C.  157  (SDNY). 

Bi^M^for  total  loss  of  cargo,  the  libeUanfs  admissioii  ol  the  fact 
that  thjnild  had  stranded  and  iiieKeaffeer  sunk  and  beeoBie  a  toitefe/ 
loss  places  l^e  *carrier  in  tlie  position  of  sustaining  the  burden  WRIB 
showing  that  the  immediate  cause  of  the  loss  was  an  excepted  peril; 
the  libellant  should  therefore,  to  the  best  of  his  ability,  answer  inter- 
rogatories inquiring  whether  it  is  claimed  that  (1)  the  ship  was  un- 
seaworthy;  (2)  or  the  cargo  improperly  cared  for;  or  (3)  there  was 
lade  of  due  diligence;  and  if  so,  state  the  particulars.  MiddMm  vs. 
Oeeam  Dam.  8. 8.  Co.,  1937  A.  M.  G.  1487  (SDHY). 

In  the  preset  unsatisfactory  state  of  Hie  admiralty  rules  with 
relation  to  the  right  of  discovery  by  deposition,  there  is  much  con- 
fusion as  to  the  right  of  the  cargo  interests  to  inquire  into  the  facts 
on  which  the  ship's  defenses  will  be  supported,  and  also  as  to  the 
ri|^i  of  the  ship  and  carrier  to  inquire  into  the  facts  on  which  cargo 
w^  endeavor  to  support  its  burden  of  proof.  It  may  be  said  that  the 
siiip  can  elicit  information  shoot  tiie  actual  conditisii  and  good  or 
bad  order  of  the  cargo  at  the  niom«it  of  shipment,  and  as  far  back 
previously  thereto  as  the  moment  of  selection  of  the  articles  to  be 
packed  and  their  placing  in  the  containers,  it  being  presumed  that 
the  conditions  then  prevailing  continued  until  the  time  of  shipment. 
Belative  to  that  presumption,  the  events  of  storage  and  transportation 
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Trmibaink,  1941  A.  M.  G.  899  (SBNT). 
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Jlii%il— OfiMW  »/  Wmffhi,  Meaauremmi,  DescrifHm,  or 
Foiiii  Bam, 

I  freiglit  is  usually  payable,  at  ship's  optioii,  mi  wiii|^  or  HMtiaro- 
htmki,  wlukshefer  baaia  will  remit  In  the  hi|^  ami  af  frai|^  In 

iuiie  tiaiffi%  the  teer^jiliini  nr  value  el  tie  caigo  enteffi  into  iie 
.^i;^-       iNiht  rate  GlaisiicatioD. 

iri%rii  leleis  to  the  groes  weight  of  the  article  shipped,  including 
lie  container.  The  applicable  rate  is  expressed  in  units  of  long  tons 
p240  lbs.),  abort  tons  (2000  Iba.),  metric  tima  (2204  lbs.)  or  1001k 

Jrea«iiraiM#fil  refen  to  the  fiMs  i|iaoe  oeei^ied  by  ^  tb^ment ; 
piidoh  in  nnlia  of  m  mkm  iM,  ia  leianoi  to  aa  aMMMMnant  tonnage. 
Va  meaanie  an  artiKSle,  lie  tiiree  extreme  aimmaiona  expressed  in 
iniiiea  mm  mnltipliecl  together,  and  Iba  result  is  divided  by  1728  to 
#iBfi^^  iie  number  of  enbic  feet  He  applicable  rate  is  expressed 
H  units  of  cubic  feet. 

Obviously,  heavy  compact  goods  are  canied  in  a  weight  basis;  and 
loose  gooda  are  eaisM  ill  «  meaanremaBt  bava.  Qooda  niileh 
weigh  about  ill  Iba.  per  oalio  loot  wH  naaaiy  iritimmwHl  ilia  same  rate 

I  W  iiie  diaiaoter  or  deaeription  of  the  cargo,  or  its  value,  enters 
iib  the  freight  rate  classification,  the  aspects  of  "  false  billing  "  and 
imf air  competition  must  be  borne  in  mind.  These  have  already  bean 


'H<idiscuaaad* 

1  A  doi&  receipt  liiay^  %  anitaUe  retoenoe,  incofpoiate  the  taniia  and 

III'  ■■  •mm*  m 


a  of  the  ocean  oarrier'a  naiud  ol  ladhig : 
bill  ''aoooidingly  be  given  dfect  .ellP^  no  -ocean  bill  of  lading 
■nay  ever  be  issued  in  respect  of  the  goods,  as  may  happen  when  the 
goods  are  destroyed  while  held  under  loct  receipt.  Luckenhach  8.  3, 
Co,  vs.  American  MUls  Co.,  1928  A.  M.  C.  558  (5CCA);  Eastern 
OmifiUing  Co.  vs.  Pacific  Mail  8.  8.  Co.,  1928  A.  M.  C.  »74-(NI)Oal) ; 
§iihm»i§m»-Moll$r  Co.  m.M.  8.  Takio,  1030  A,  M..G.  laOO  (JSDNY). 

0miMmmd  af  Mm-i^m^ 

i  The  Convention  and  Act  of  1036  make  no  mention  of  the  creditor's 
light  to  attach  or  garnish  merchandise  in  the  hands  of  a  carrier  as 
bailee,  but  this  subject  is  dealt  with  by  the  Pomerene  Act,  Section  23 
(page  22,  supra).  In  Batto  vs.  Italian  Line,  1939  A.  M.  C.  1031 
^^tl  viiS^  9?^  «^  it  wia  held  that  import  maiohandiae  in 


{Jofiiiiiiftli8i|^.  '%iM 

the  possession  of  the  Custom  House  could  be  effectively  garnished  by 
service  of  process  on  the  freight  department  of  the  ocean  carrier, 
whose  intervention,  was  necessaxy  to  omplcte  delivei^  of  the  gooda 
after  thalf  itdeaae  from  Cnatoma; 

Section  15  of  the  U.  S.  Act,  providing  in  effect  that  the  Act  should 
not  operate  retroactively,  was  considered  in  the  Olasgow  Maru,  1939 
A.  M.  C.  795,  103  F.(2d)  430  (2GCA),  where  sugar  fiei^  engage- 
menta  were  made  in  1|IB4  and  cargo  damage  liti^tion  waa  in  progress 
when  iim  Act  becaniii  effeetm  in  103$;  the  oonrl  iiad  no  dfficnlt^ 
in  finding  timt  the  Aet  did  not  apply. 

In  Canada,  an  odd  ^tuation  was  suggested,  because  liie  Order  in 
Conncil  of  1936  appeared  to  give  effect  only  to  the  Act,  inasmuch  as 
the  Schedule  of  Rules  appended  thereto  was  not  expressly  mentioned. 
To  settle  all  doubts,  a  second  Order  in  Council  was  made  in  1939, 
^teeifically  giving  effect  also  to  the  Schedule  and  the  Bniee  declared 
therein*  The  texts  of  both  Ordera  wiU  be  fonnd  at  page  38,  8upm» 


Wmm  CONCERNING  THE  CANADIAN  WATER  CARRWIS 
OF  GOODS  (HAGUS  &ULBS)  A€t  W  im 

A  comparison  of  the  Canadian  Act  with  the  British  Carri^  of 
Goods  by  Sea  Act  reveals  the  following  differences : 

The  whereaa  paragraphs  of  the  enacting  dauses  have  been  omitted. 
"vliiMMMiilg  dauses  are  predady  like  the  Britiah  enacting  danaea, 
except,  of  course,  for  the  substitution  of  Canada  for  Great  Britain  and 

the  substitution  of  references  to  the  Canadian  shipping  acts  instead 
of  the  British  shipping  acts. 

Throughout  the  Canadian  Act,  the  word  sea  has  been  struck  out 
and  the  word  water  has  been  substituted.  However,  the  word  aaa 
ooenzB,  doubtlew  inadvortoitly,  in  Exoq^tioa  (1):  ^eaving  or  ai» 
tempting  to  saye  life  or  property  at  sea.^  The  Act  thna  appliea  to 
fresh  water  commerce  as  weU  as  on  salt  water.  There  18  no  survival 
of  the  Act  of  1910,  such  as  exists  in  the  United  States  in  the  survival 
of  the  Harter  Act. 


0iMiifii0filarf, 


AttMe  I.  Definition  of  goods.  The  English  Act  reads:  ^'mer- 
ebndiiee''  ia  Urn  pkral;  the  Canadian  hill  xeads:  ""mexdiandise in 
Hw  ringiilan  This  faiiaMim  is  plainly  InimBtei^ 

Article  IV.  The  catch-all  exception  (Q).  The  9th  word  or  has 
heen  changed  to  and.  The  14th  word  or  has  been  retained,  as  in  the 
British  Act.  Obvionsly  the  draftsmen  intended  to  make  the  correction 
indicated  by  the  opinion  in  Hourani  m  Hmrrison  (1927),  28  Lloyds 
Ia  B.il|fci^>  a.).  But  ihi0ii|^  inadmtoice,  the  9ik  imd,  nurtead 
of  fhe  14fh  word,  vas  alered  tnm  or  to  and.  It  would  seem  oiertain 
Sliiat  a  conft  wil  obsem  this  ilip  in  diaftmanship)  and  lead  the 
wmdi  as  or  and  the  14th  word  as  and. 

Snb-section  5.  $500  has  been  snbstitated  for  £100. 

Article  IX.  The  wofds  §old  lalne  ha?e  been  dianged  to  hmful 
ffumsf  o/  Ommda. 

Except  as  noted,  the  new  Act  makes  the  law  of  Canada  tackle  to 
tickle predsdy  like  the  Act  of  Great  Britain  of  1924. 

It  ahouM  be  noted  that  the  Canadian  Act  d  1910,  now  xspealedy 
fnfiiiied  &e  ^i^Mnmer  to  makie  &nd  iasp  Hw  Tsaid  aeawoithy.  But 
^118  had  been  interpreted  to  mean  no  more  than  that  the  -fessd  had  to 
be  seaworthy  in  fact,  or  that  dne  diligence  had  been  used,  up  to  the 
moment  of  breaking  ground  at  the  start  of  the  voyage.  It  did  not 
mean  that  the  vessel  had  to  be  kept  seaworthy  day  by  day  as  the 
voyage  proceeded  at  sea.  The  Act  of  1936  has  therefore  not  changed 
liMi''eiBsct  of  tile  law  in^  thtt  renieci* 

Traffic  AfeeM. 

poili,  on  the  Great  L^kes  and  rivers  as  well  as  on  ti^  sea  coasts,  as 
well  as  to  outward  movement  in  foreign  trade.  It  does  not  apply  to 
inward  movements  from  abroad.  See  Vita  Food  Products  Co,  vs. 
Wwm  Shipping  Co.  {The  Hurry  On),  1939  A.  M.  C.  257,  63  Lloyds 
L.  1.  81,  [1989]  A.  C.  277  (Privy  ConncQ),  whidi  interpreted  the 
comiiKinding  Newfoundland  Act  in  a  case  axising  in  Koim  Sooli%  a 
llProflnce  of  Cana^ 

Mfective  Date.  The  effective  date  of  the  Act  in  Canada,  and  the 
enrions  argument  that  the  Act  had  in  1936  been  given  effect  without 
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Cases. 

Various  Canadian  cases  have  been  discussed  together  with  U.  S. 
authorities  in  the  preceding  commentaries.  The  John  A.  McDougald 
(Dominion  Tankers,  Ltd.  YB.  Shell  Petroleum  Co,,  Ltd.),  1940  A.  M. 
a  986  (Siq>.  Ct  Can.)  ecmoemed  loss  of  hulk  gasoline  cargo  tnm  a 
irfaranded  tanker;  liie  court  applied  the  Act  ai^  exeoaed  Hie  carrier 
from  liability  under  the  exception  of  errors  of  navigation.  The  AaJcre, 
1940  A.  M.  C.  154  (SDNY),  concerned  a  stranding  on  a  voyage  out- 
ward boimd  from  a  Canadian  port;  the  Canadian  Act  was  held  to 
govern. 

Camdkm  Boik-ta-&ame  Chme.  It  is  obaerfaUe  ii»t  Oanadiaa 
shipowneia  insert  a  boih-to-tdlaaie  danse,  aliiioa^  Canada  has  SDaeled 

the  Collision  Convention  rule  of  1910 ;  evidently  iMs  is  done  to  guard 

against  the  chance  of  a  suit  in  the  United  States  and  an  effort  to  escape 
from  the  Canadian  statute.   Such  an  effort  was  made  and  defeated  in 
Candida  Malting  Co.,  Ltd.  vs.  Paierson  8. 8.,  Ltd.,  285  U.  S.  413, 1932 , 
A*  JC«  C.  512. 

One  leading  Ct^iadian  hHI  of  lading  appafcnlly  ppotides  Hiat  Ihe 
biM  may  issue  bftfore  the  «rdier  and  eondiiion  ci  iSbe  preened  cargo 
is  ascertained,  and  that  these  facts  may  be  subsequently  endorsed  on 

the  bill  of  lading.   This  would  be  a  risky  proceeding  in  the  United 
States,  in  view  of  Section  22  of  the  Pomerene  Act,  as  there  can  be 
no  assurance  that  a  subsequent  bad-order  notation  will  overtake 
document  before  it  is  negotiated.  ^ 

mmsa  coircraimio  tbb  wbwvqiuwdlaxd  gab»ia6& 

OF  GOODS  BT  SEA  (HAGUE  RULES)  ACT,  198S. 

The  text  of  the  Act  is  reproduced  at  page  39,  supra.  The  subsequent 
alteration  in  tiie  dominiim  status  of  Newfoundlaad,  such  that  ifegg 
became  agam  a  Crown  Cdony  in  1938  has  not  changed  tiie  eSeottTeneslipi 
of  this  statute.  The  event,  indeed,  gives  assurance  lhat  Ihe  New- 
foundland law  will  follow  that  laid  down  in  London.  It  would  seem 
that  it  extends  to  Newfoundland  the  effectiveness  of  the  British  rati- 
fication of  the  Convention,  thus  bringing  into  effect  the  reciprocity 
provisions  of  the  Swedish  and  French  enactments. 

The  only  eaae  noted  under  the  Newfoundland  Act  is  VUa  Food 
Froduck  Co.  vs.  Unus  Shipping  Co.  {The  Mwrrg  On),  1989  A.  M.  0. 
257,  63  Uyods  L.  B.  21,  (1939)  A.  C.  277  (Privy  Coundl),  noted  at 
various  points  in  the  preceding  commentaries* 


^  tM  OonifiMntorf, 

1111111 H 

lOtBS  COHCEUHHO  the  PXILIPFIll  CABRIAGB  OF 

GOQBS  BY  SSA  ACT,  1986. 

Tlie  law  it  Om  flMpfbrn,  prior  to  the  Aist  of  1936,  was  f oimi  l|i 
fins  SjMuiisli  Codb  oi^M  of  1886  and  the  Spamdi  Ck^il 
&m  of  1889.  S#e  lywr^a  l|||p||p  of  Sptin,  with  PlnHppinelliotsM  mi 
IMerami  {Mk  ed.,  1930),  and  Bqiiritii's  Ck>de  <^  Cmme^  O, 
Spain,  viHi  Amendatory  Laws  of  the  Philippine  Islands  (4th  ed., 
1930).  Tht  Act  of  1936  expressly  does  not  repeal  the  Code  of  Com- 
mam  proyisions;  hence  these  remain  in  effect  for  the  domestic  trade 
^  ^  inuhpfin^  10^  mr^  ih»  BMTi^  Act  in 
for  tba  IT.  S.  coasiiriae  tiadi. 
^Hl;  Tile  Philippina  Aet  ol  1936,  like  tha  IT.  8.  Act  of  1936,  applies 

^  *  |ib|Mfo  m§mm  only  to  foreign  oommarce,  ^to  aU  ccmtracts  for  the 

carriafa  Hf  goods  by  sea  to  and  from  Philippine  ports  in  foreign 
trade.'*  It  adopts  in  toto  by  reference  the  U.  S.  Act  of  April  16, 
9^W'*  if^^.  jj  Act,  in  turn,  expressly  applies  to  the  Philippines 
unless  the  Fhilippina  LegiAlatuia  shall  exdnde  its  application  (Section 
II).  Thai  l^gUatm,  far  fim  eMiia^ 

haa  eipfeiilj  adopted  it  te  Mal^pfim  foreign  oonmiarQe.  Tipda 
between  the  Fhilippinea  and  otiier  ports  and  places  nnder  tiie  Amerion 

lag  ia  not,  by  any  ordinary  definition,  foreign  commerce.  Hence  the 
W.  S.  and  Philippine  Acts  do  not  apply  to  such  trades,  even  though 
conducted  in  foreign  bottoms  and  under  foreign  flags,  unless  the 
carrier  expreesly  exeicieea  the  option  giyen  by  Section  13  of  the  U.  S, 
AiA  to  eai!]r  iiiider  the  protiaieBa  el  thpt  Act  The  laet  that  iiia  U.  8. 
coaatwiie  lag  OMiiiifely  daea  nei  eitend  to  tiie  Fhtli^ppiiie  indee  does 
nul  altor  the  fact  that  the  ¥.  8.  trade  with  the  Islanda  ia  d<»neatie. 


"I      :  * 


U^  M.  8iaU  Ihpmrtmmt  Memormium,  919 
UNITED  STATES  OP  AMBEICA. 

mSBABTMXST  OF  STATB. 

M mosAHBuif ,  Jims  5, 1937.  lilil 

B^roduced  in  U.  S.  Statutes  at  Large,  Vol.  51,  p.  269. 

OoxPABisoir  OF  THB  Gabbuqs  of  Gtoons  by  Sxa  Act  of  thb  IJsrixii} 

SXATBB  OF  AXSBIOA,  AfPBOTBD  AfBIL  16^  1936^  Aip  .THB 

Bills  of  Latoiio  Conybntion  Cokoludbd  at  Bbvssbui, 

August  25,  1924. 

By  flia  eaactingdame  of  the  Act  Balatog  to  the  Carriage  of  Goods 
hy  Sea,  appiofed  April  16, 1930,  ereiy  hill  of  hedrng  or  aumlar  docn- 
ment  of  title  which  is  evidence  of  a  contract  for  the  carriage  of  goods 

by  sea  to  or  from  ports  of  the  United  States,  in  foreign  trade,  shall 
haye  efect  subject  to  the  provisions  of  the  Act. 

(,„ '  • 

TiTLB  I. 

1.  Section  3,  subsection  (2)  of  i&e  Act  does  not  contain  the  wofda 

Subject  to  the  provisions  of  Article  4''  or  their  equivalent  with 
which  paragraph  2  of  Article  3  of  the  Convention  begins.   The  sub- 
section, the  words  which  are  in 
plaoed  in  parentheses,  is  aa  fdlowa: 

"  Sec.  3.  ♦  ♦  ♦ 
(2)  ("Subject  to  the  provisions  of  Article  4)  The  carrier 
shall  properly  and  carefully  load,  handle,  stow,  cany^  keep,  caie 
for,  and  discharge  the  goods  carried**' 

B.  Section  3,  subsection  (4)  of  the  Act  contains  a  proviso  which  is 
not  in  the  Convention  reserving  the  Act  relating  to  bills  of  lading  in 
interstate  and  foreign  commerce,  approved  August  29,  1916  (Pome- 
rene  Act) .  The  proriso  ia  underlined  in  the  toUowing  quotation  from 
the  Aet  : 

ill  .  ^  ■'  Iff 

fl^i  8  '       ^  ''""  '''^  ' 

"  *  (4)  Such  a  bill  of  lading  shall  be  prima  facie  evidence  of  the 
receipt  by  the  carrier  of  the  goods  as  therein  described  in  ac- 
cordance with  paragraphs  (3)  (a),  (b),  and  (c)^  of  this  section; 
Provided,  That  nothing  in  this  Aet       be  construed  M:tovMmms^ 
or  Umiimg  ih€  apfUet^wn  4^ pfff^  o§^k§  AM^  ai  iiwswirfeii^P|ii 

'An  Aal  i^alliliii^  to  hm  of  lading  m  wi^nUOo  mnd 
foreign  commwee/  approved  August  29, 1916  {U.  8.  C,  title  49, 


8,  State  Department  Memorandum. 


fief.  81'liS4),  eommtm^  hnown  as  the  '  Pomerene  BUls  of  Lad" 

ITMb  pmvm  is  pmnaEilj  for  iiio  ptoleelMm  of  gulieqieiii 
Imldift  nf  bills  of  ladins .  Pnor  to  tlio  onaetiiMiit  of  Hie  Fiome- 
TCHf  Act  a  munber  of  cases  had  arisen  in  the  United  States  in 
vMch  shippers  had  induced  representatives  of  common  carriers 
to  sign  bills  of  lading  receipting  for  goods  on  the  shipper's  as- 
surance that  the  goods  would  later  be  delivered  to  the  carrier. 
The  shippers  would  ^bm  dispose  of  the  bills  of  lading  thxengb 
the  usual  discounting  piooedufe.  SubseqMiil^  &b06  duppeis 
Mftv  wdous  reasons  soiiMtiiiies  failed  to  ddifer  the  goods  to  the 
csxriet.  The  courts  in  the  United  States  held  that  the  fact  that 
the  goods  never  came  into  the  custody  of  the  carrier  was  a  good 
defense  to  relieve  it  of  liability  to  the  holder  of  the  bill  of  lading. 

Act  ehanged  this  law  so  as  to  place  the  liability 
iflMMwch  sitnatMiiB  on  the  canierj 

3.  Section  3^  subsection  (6)  of  the  Act  contains  a  new  paragraph, 
appearing  as  the  second  paragraph  of  the  subsection^  which  is  not  in 
the  Convention,  providing  that  notice  of  loss  or  damage  may  be  en- 
dorsed on  the  receipt  giveii  lor  the  goods.   The  new  paragraph  is 

-a«.  8.  •  •  • 
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(6)  Unless  notice  of  loss  or  damage  and  the  general  nature 
of  sudi  loss  or  damage  be  given  in  writing  to  the  carrier  or  his 
eiSent  at  the  port  of  disdiaige  beloie  or  at  the  time  ol  the 

the  goods  into  the  custody  of  the  person  entitled  to  delivery^' HiMI 
I  under  the  contract  of  carriage,  such  removal  shall  be 
prima  facie  evidence  of  the  delivery  by  the  carrier  of  the  goods 
as  described  in  the  bill  of  lading.  If  the  loss  or  damage  is  not 
apparent  the  notice  must  be  given  within  three  days  of  the 
ivery. 

^IMd  mik$  of  Urn  or  ianmge  maf  ig  «iiiefieil  nj^fi  His 
nemfi  for  ih§  fooiif  §wm  h§  <As  pmwn  faking  deHwetg  ikmtof' 


^  The  fourth  paragn^  of  Seotkni  Bahseetioii  (6)  of  the  Act 
contains  a  proviso  whidi  is  not  in  the  Convealioit  to  Hie  eftiei  timt  in 


\9» 


■ll 


ifl  cases  Slit  may  be  brought  within  one  yeatt  The  proviso  is 

Mned  in  ^  following  quotation  from  the  Act: 


A  8iaU  Department  Memorandum,  Hil 

^'Sec.  3.  ♦  •  ♦ 
«  (6)  ♦  ♦  ♦ 

''In  any  event  the  carrier  and  the  ship  shall  be  discharged 
from  all  liability  in  respect  of  loss  or  damage  unless  suit  is 
bEonght  within  one  year  aft^  d^very  of  the  goods  or  tlie  dale 
when  the  goods  should  have  been  delivered:  Provided,  That  if 
a  notice  of  loss  or  damage,  either  apparent  or  concealed,  is  not 
given  as  provided  for  in  this  section,  that  fact  shall  not  affect 
or  prejudice  the  right  of  the  shipper  to  bring  suit  within  one 
year  after  the  delivery  of  the  goods  or  the  date  when  the  goods 
should  haive  heem  deU/vered." 

5.  The  condition  "if  it  shows  the  particulars  mentioned  in  para- 
graph 3  of  Article  3 ''  appearing  near  the  end  of  paragraph  7  of 
Article  3  of  the  Convention  is  not  in  the  Act.  Section  3,  subsection  7, 
of  the  Act,  the  language  which  is  in  the  Convention  but  not  in  th^ 
Act  bdng  idaced  in  parentheses,  is  as  foUows: 

"Sec.  3.  ♦  ♦  * 

''  7.  After  the  goods  are  loaded  the  bill  of  lading  to  be  issued 
by  the  carrier,  master,  or  agent  of  the  carrier  to  the  shipper  shall, 
if  the  shipper  so  demands,  be  a  'dnpped'  Mil  of  lading;  Pwvided 
that  if  the  shipper  shall  have  previously  taken  up  any  document 
of  title  to  such  goods,  he  shall  surrender  the  same  as  against 
the  issue  of  the  '  shipped '  bill  of  lading,  but  at  the  option  of  the 
carrier  such  document  of  title  may  be  noted  at  the  port  of  ship- 
ment by  the  carrier,  master,  or  agent  with  the  name  or  names 
of  the  ship  or  ships  upon  which  the  goods  have  been  shipped  and 

the  &te  or  dates  of  shipm^  and  i^lHl^  3^^^  (if  it  dbows  4B|M| 
particulars  mentimied  in  paragraph  8  of  Article  3,),  the  samffRRHP 

shall  for  the  purpose  of  this  section  be  deemed  to  constitute  a 

'  shipped '  bill  of  lading.'' 

6,  Section  i,  subsection  (2)  (j)  el  ^Aeloontuns  a  proviso  wli^^ 

is  not  in  ^  Conventimi  aflbming  the  responsibility  of  the  carri3^|||pi' 
for  his  own  acts  in  strikes,  lockouts,  et  cetera.  The  proviso  is  under- 
lined in  the  following  quotation  from  the  Act: 

*'Sec  4.  •  •  ♦ 

"  (2)  Neither  the  cattier  net  Hie  ship  shall  be  responsible  for 

loss  or  damage  aridng  or  resulting  from — 
e  e  ♦  m  # 


"  ( j )  SllilMi  or  l<idb)iiit8  or  stoppage  m  restraiiit  of  labor  from 
whatever  cause,  whether  partial  or  general  Provided,  That  noth- 
"^W^^i^^tiij^  karein  contained  shall  be  construed  to  reUeve  a  carrier  from 

iictioii  4:,  subsection  2  (q)  of  the  Act  differs  from  Article  4, 
2  (q)  of  the  Convention  in  that  the  word  "  and    is  used 
it  two  places  near  the  beginning  of  the  paragraph  in  the  Act  where 
^Or  Is  used  in  the  Oonraitioii.  Soelaoii  4»  snfaeeetioii  (2)  (q)  of  the 

'  4.  ^      •  '  ' 

^  (2)  Neither  the  carrier  nor  the  ship  shall  be  responsible  for 

'     Ion  or  damage  arisiiig  or  resnltiiig  from — 
m  #  «  «  • 

^  (n)  Aiif  oHier  cause  aiisiiiff  wHiioiit  tiie  aotnal  jbiili  for) 
■Mtf  privMy  of  tte  enrier  (or)  ami  iriiiMmt  tiw  fndt  or  negleef 
mm  itftBBgentsorseryante  ofthe  carrier,  but  the  burden  of  proof 
shall  be  on  the  person  claiming  the  benefit  of  this  exception  to 
ihow  that  neither  the  actual  fault  or  privity  of  the  carrier  nor 
the  fault  or  neglect  of  the  agents  or  servants,  of  the  carrier  oon- 
liiiiiiled'  to  tV^'  liMB'iir  ^bUoMgdm* 

Section  4,  saliseetfon  (4)  of  the  Act  contains  a  proviso  which  is 
not  in  the  Convention  to  the  effect  that  deviation  for  the  purpose  of 
loading  or  unloading  cargo  or  passengers  is  prima  facie  unreasonable* 
■b  MOfiio  is  underliiied  in  the  IdUowiiiff  onotatiaii  from  the  Aei: 

*'Sm*  4,  ^  ^  ^ 

■  *f4)  Any  deviation  in  saving  or  attempting  to  save  life  or 
property  at  sea,  or  any  reasonable  deviation  shall  not  be  deemed 
to  be  an  infringement  or  breach  of  this  Act  or  of  tibe  contract  ol 
oiifiaget  and  the  carrier  ahiU  not  be  liable  for  any  loss  or  damage 
resiliiiif  theiefmi:  PnmM,  however,  Tha^  %f  ihe  iieim/Bium  ii 
B^f^  i[k$  pmrptme  of  haimg  or  mtloaiiifi^  eargo  or  pomm§m  U 
^    shaU,  prima  fack,  he  regaried  as  unreasonable/' 

i.  Section  4,  snhoeetion  (ff)  of  the  Act  contains  phraseology  in  the 
iiat  paiagrmph  liy  wMA  the  reeemtioa  yMA  the  Senate  made  in 
gifing  its  adrioe  and  consent  to  the  ratiiioBiwii  of  tlte*  Oonfeniion 

ildlititnting  lawflPillliiey  of  th^  United  States  in  place  of  "  gold 
falne"  is  adopted.   In  tiiis  subsection  $500  is  substituted  for  100 
Stirling  pursuant  to  the  privilege  reserved  by  the  Contracting 
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States  in  the  second  paragraph  of  Article  9  of  the  Convention.  The 
words  "the  transportation  ot"  are  used  before  "goods''  near  the 
beginning  of  the  subsection,  and  the  words  "  binding  or  "  which  ap- 
petr  In  the  Convention  are  omitted  from  the  next  sentence  of  this 
■absectiop.'  .The  knguage  appeaiing^in  Sedaott  ^  ealweetifln  (6)  of 
the  Act,  bttnot  in  i^etidle  4,  paxagraiih  5  of  the  Convention,  ia  nndsr* 
lined  end  the  words  "  binding  or are  placed  in  parentheses  in  the 
following  quotation  from  the  Act: 

"Sec  4.  ♦  ♦  ♦ 

"  (6)  Neither  the  carrier  nor  the  ship  shall  in  any  event  he 
or  become  liable  for  any  loss  or  damage  to  or  in  connection  wi^ 
the  transportation  of  goods  in  an  amount  exceeding  $500  per 
package  lawful  money  of  the  United  States,  or  in  case  of  goods 
not  shipped  in  packages,  per  customary  freight  unit,  or  the 
equivalent  of  that  sum  in  other  currency,  unless  the  natue  and, 
mine  of  snoh  goods  have  heaa  declared  by  the  shipper  befoe 
shipment  and  inserted  in  the  bi|l  of  lading.  This  dedamtion, 
if  embodied  in  the  biU  of  lading,  shall  be  prima  facie  evidence, 
but  shall  not  be  (binding  or)  conclusive  on  the  carrier.*' 

10.  Section  ^  subsection  (5)  of  the  Act  contains  a  sentence  in  the 
seooiid  paragraph  whidi  is  not  in  ilie  Gonvaition  to  effect  that  in 
no  case  shall  the  carrier  be  liable  for  more  than  the  amount  of  damage 

actually  sustained.  The  sentence  is  underlined  in  the  following  quota- 
tion from  the  Act : 

«Sec4.*<'* 
<f       ^  ^  m  m  m 

"By  agreement  between  the  carrier,  master,  or  agent  of  the 
carrier,  and  the  shipper  another  maximum  amount  than  that  men* 
tioned  in  this  paragraph  may  be  fixed:  Provided,  That  such  maxi- 
mum shall  i^>t  be  less  than  the  figure  above  nnedf  no  eoomi 
shaU  iho  comsr  he  imhU  for  wme  Aofi      emoemt  of  iomage 

aeimO§  euitamei/' 
e  e  e  e  *  ' 

11.  Section  4,  subsection  (5)  last  paragraph  of  the  Act  contains 
the  phases thefoansportation  of  the^  beloie  "  goods^  and  tiie  imda 


W/MI[t/$f^^  do  not  appear  &  tiie 

mKKmm.  9%ia  paragraph  of  the  Act,  the  expressions  mentioiied 

being  underlined,  reads  as  follows :  « 


194  17.  S.  8iaU  Ikpmiwmii  Mmmmtimm. 

••  Stc4  •  •  • 
m  m  m  m  • 

''Keither  the  cankr  nor  the  ship  shaU  be  responsible  in  any 
mmt  im  kes  or  damage  to  m  In  connection  with  the  tnmparkh 
liiii  o/ IA«  fiNMli  if  the  natnfe  or  falne  thereof  baa  been 

•mi  /raiMliiliiiIfy  miaatatei  by  the  ehifper  in  the  bill  of  la^ng,** 

iSL  In  Section  8  of  the  Act  leaerfitiona  are  made  MTing  fim 
operation  of  the  Act  the  piofiaiona  relating  to  the  Ikbility  of  the 
ouners  of  seagoing  Teasels  in  certain  Acts  of  the  Congress  of  the 
United  States,— namely  the  Shipping  Act  of  1916  and  sections  4281 
to  4289  indnsive  of  the  Bevised  Statutes  of  the  United  States  or  any 
amendmants  thereof,-^  of  which  this  Goyemment  considera  to  be 
Within  teacope  of  the  leseffation  In  Aiti^ 


mmm     M 

TUXJI  TT- 

The  provisions  of  Title  II  of  the  Ail  inay  be  regarded  as  snpple- 
mentary  to  the  proyisions  of  Title  I,  which,  with  the  enacting  clause 
taking  the  place  of  Article  10,  correspond  to  the  first  ten  articles  of  the 
Gonvention. 

The  proYisions  of  sections  9,  11  and  12  in  Title  U  of  the  Act  are 
deaigned  pcimarily  to  make  dear  that  the  provisions  of  Title  I  shall 
not  booariHbnied  to  alfect  certain  features  of  American  law  and  prae- 
tioe»  Saelte  9  pioviiea  that  a  eonunon  carrier  by  water  may  not  dis- 
criminate between  competing  shippers  similarly  placed  in  time  and 
circumstance;  section  11  provides  that  where  under  the  customs  of 
any  trade  the  weight  of  any  bulk  cargo  inserted  in  a  bill  of  lading  was 
ascertained  or  accepted  by  a  third  party  other  than  the  carrier  or  the 
shipper,  and  that  fact  Is  stated  in  1^  ME  of  ladings  the  Inll  of  kding 
iudl  not  be  deoned  to  be  prima  fade  evidence  against  the  earner 
as  to  ^  weight,  and  that  ihe  accuracy  of  the  weight  at  the  time  of 
shipment  shall  not  be  deemed  to  have  been  guaranteed  by  the  shipper ; 
section  12  provides  that  nothing  in  the  Carriage  of  Goods  by  Sea  Act 
shall  supersede  any  part  of  the  Act  of  the  United  States  entitled  An 
Act  relatiiv;  to  navlgatimi  of  vessds,  bills  of  lading  and  to  certain 
obUgfitions,  dntie%  and  rl^^ts  in  connection  with  the  caitii^  of 
peoperl^,''  approved  Febmaty  13^  1893  (oomnionly  known  aa  ^  TSm 


Harter  Act''),  or  of  any  other  law  whidi  woold  be  appUcable  In  the 
absence  of  that  Act,  in  so  far  as  they  relate  io  the  dntieB,  reaponai'* 
bilities  and  liabilities  of  the  ship  or  carrier  prior  to  the  time  when 

goods  are  loaded  on  or  after  the  time  they  are  discharged  from  the 
ship. 

By  section  10  an  amendment  is  made  to  section  25  of  the  Inter- 
state Oomnieioe  Act  by  adding  at  the  «Qd  of  pani|^h  4  thereof  a 
provlao  to  the  efleet  that  in  so  far  as  any  bill  of  lading  authorized 
under  that  paragraph  relates  to  Hie  carriage  of  goods  by  sea  it  ahall  be 

subject  to  the  provisions  of  the  Carriage  of  Goods  by  Sea  Act. 

Section  13  provides  in  effect  that  the  Act  applies  in  respect  of 
foreign  trade  of  the  United  States,  induding  the  foreign  trade  of 
territories  and  possessions.  This  section  also  provides  that  the  Act 
does  not  apply  to  contracts  for  tibe  caxni^  of  goods  by  sea  betwem 
ports  of  the  United  States  and  bdween  ports  <tf  the  United  States 
and  its  possessions,  or  between  the  latter,  namdy  in  coastwise  trade, 
but  the  Section  also  provides  for  the  recognition  of  express  statements 
applying  the  provisions  of  the  Act  in  shipments  in  such  trade,  when 
they  are  made  in  bills  of  lading. 

By  section  14  authority  is  conferred  on  the  President  to  suspend 
on  not  less  than  ten  days  notice  any  or  all  of  the  provisions  of  Title 
I  upon  certification  by  the  Secretary  of  Commerce  that  the  foreign 
commerce  of  the  United  States  in  its  competition  with  the  commerce 
of  foreign  nations  is  prejudiced  by  the  operation  of  any  of  the  pro- 
visions of  Title  I  of  the  Act  or  by  the  laws  of  any  foreign  country  or 
countries  relating  to  the  carriage  of  goods  by  sea. 

Tb»  f<«egoing  differences  from  the  Convention,  made  in  the  Car- 
riage of  Goods  by  Sea  Act,  are  intended  primarily  (1)  to  darify  pro- 
visions in  the  Convention  which  may  be  of  uncertain  meaning  thereby 
avoiding  expensive  litigation  in  the  United  States  for  purposes  of 
interpretation  and  (2)  to  coordinate  the  Carriage  of  Goods  by  Sea 
Act  with  other  legislation  of  the  United  States. 


Washington,  D.  C, 
June  h  1»37. 


ffiJSPONDBNCE  BETWEEN  THE  U.  S.  STATE  DEPART- 
MENT AND  THE  ITAMAN  OOVBBNMBNT. 


py  a  Note  of  March  29, 1938,  the  Italian  AmllassadoT  at  Washin^on 
IlipiML  it  to  tile  istefpratatioii  €i  the  undeCTlandliig  afxmnt&^.hj 
the  United  States  in  fatil}nng  the  €kini«ntioii|.^pftiticiilai^  as  to 
f  lactioal  constteatioiis  which  praii|itBd  tibese  .nndeistandniigs.  The 
State  Department  made  the  following  reply: 

"  The  second  understanding  to  which  the  United  States  made  its 


jNitification  snhject  reads  as  Idlows: 


These  dmerei 


'that  shonid  any  conflict  arise  between  the  provisions  of  the 
con¥ention  and  the  provisions  of  the  act  of  April  16,  1936,  known 
as  th«  Carriage  of  Goods  by  Sea  Act^  tiie  provisions  of  said  act 
liiall  nrevail/ 

wording  of  Hie  conventtoii  with  the  exceptions  of  (1)  the  insertimi  in 
fiile  I  of  a  nnmber  of  clarifying  words  or  expressions  which  make 
lie  language  of  the  Act  more  specific  than  the  language  of  the  con- 
tention, and  (2)  the  addition  of  provisions  as  Title  II  of  the  Act 
:ribe  the  application  under  American  ccmditions  of  the 
Title  I  and  their  relationship  to  existing  American  laws. 
Ferenoes  are  set  out  in  ^  m«mofandimi  of  Jnne  6^  1937,  to 
wiii^  i«feraioe  abeady  has  been  made. 

**It  was  the  intention  of  1^  Government  that  the  Carriage  of  Goods 
by  Sea  Act  should  bring  the  American  statute  law  as  to  ocean  bills  of 
MUng  into  accord  with  the  Brussels  convention  and  that  it  should  not 
contain  any  provisions  that  would  interfere  with  substantial  compliance 
with  the  provisions  of  the  oonvantiini  on  iSb»  part  of  the  United  States. 
In  mmm  tnstances  the  execntton  of  this  intentiQa  required  the  amend- 
mflnl  qI  ttisthig  ilw.  for  example.  Section  10  of  the  Carriage  <^ 
Goods  by  Sea  Act  amends  Section  25  of  the  Interstate  Commerce  Act. 
Section  10  is  as  follows : 

*  8w3. 10.  Section  2B  of  the  Interstate  Oommaioe  ADt  is  iiereby 
emended  by  adding  tiie  f^dlowing  proviso  at  fta  end  of  paiagrqih 
4  fhmof :  **FmM§d,  hmmmr,  That  insofar  as  any  bill  of  lading 
%athorised  hereunder  relates  to  the  carriage  of  goods  by  sea,  such 
bill  of  lading  shall  be  subject  to  the  provisions  of  the  Carriage  of 
Qoods  1^  Se&  Act*" 


U.  8.  State  Department  Memorandum, 


"  Your  Government  inquired  particularly  concerning  the  Pomerene 
Bills  of  Lading  Act  This  Act  is  expressly  reserved  in  Section  sub- 
section (4)  of  the  Carriage  of  Goods  by  Sea  Act  by  the  following 
proviso: 

'Provided,  That  nothing  in  this  Act  shall  be  construed  as  re- 
pealing or  limiting  the  application  of  any  part  of  the  Act,  as 
amsnd^  sntitled  /'An  Act  relating  to  bills  of  lading  in  interstate 
and  lovdgn  ccmimeice/'  approved  August  29,  1916  (U.  S. 
title  49,  sees.  81-124),  commonly  known  as  the  Pomerene  Bills 
of  Lading  Act.** ' 

"  The  Pomerene  Bills  of  Lading  Act  is  intended  primarily  for  the 
protection  of  subsequent  holders  of  bills  pf  lading.  It  appUes  to  all 
ontwaid  biUs  of  ladmg  (see  United  States  Code,  Titio  49,  Seotioo  81), 
hot  it  does  not  apply  to  import  billa  <^  lading,  that  is  to  say,  it  does  not 
apply  to  bills  of  lading  issued  in  other  counturies  for  carriage  of  goods 
to  the  United  States.  A  note  in  regard  to  the  Pomerene  Bills  of 
Lading  Act  is  contained  in  the  memorandum  of  June  5,  1937.  While 
this  Government  is  of  the  opinion  that  none  of  the  provisions  of  the 
Pomerene  bills  of  lading  act  are  deviations  from  the  principles  under- 
lying the  Bills  of  Lading  Conventioii,  it  is  glad  to  mention  the  fol- 
lowing passages  in  both  as  illustrating  their  provisions  on  certain 
subjects. 

Section  3,  subsection  (4)  of  the  Carriage  of  Goods  by  Sea  Act 
which  follows  Article  3,  subsection  4  of  the  Convention  provides  in 
part  that '  (4)  Such  a  bill  of  lading  shall  be  prima  facie  evidence  of 
the  receipt  by  the  carrier  of  the  goods  as  therein  described.  .  .  The 
Pomerene  Bills  of  Lading  Act  provides  (U.  S.  0.,  Title  4#»  Section 
i08): 

'§  102.  Liability  for  nonreceipt  or  misdescription  of  goods.  If 
a  bill  of  lading  has  been  issued  by  a  carrier  or  on  his  behalf  by 
an  agent  or  employee  the  scope  of  whose  actual  or  apparent 
authority  includes  the  receiving  ol  foods  and  issaiii^  hills  of 
ladiog  tibsiesfof  to  kan^^ortation  in  commerce  amimg  the  several 
States  and  wiili  foreign  nations,  fh»  carrier  shall  be  liable  to  (a) 
the  owner  of  goods  covered  by  a  straight  bill  subject  to  existing 
right  of  stoppage  in  transitu  or  (b)  the  holder  of  an  order  bill, 
who  has  given  value  in  good  faith,  relying  upon  the  description 
V  therein  of  the  goods,  for  damages  caused  by  the  nonxooej^t  by 
ilijs  eiaw  of  all.i»F  pirt  olithe  jofo^  9^  their  laikwi  ta^mfespond 
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U.  £f.  Siah  Mpartment  Memorandum. 
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'HMt  m' description  thereof  in  the  bill  at  the  time  of  its  issne. 
(Aug*  29, 1916,  c.  415,  S  22,  39  Stat  542;  Mar.  4, 1927,  c  510, 
Kc.  %  44  St«i  1450)/ 

He  Pomerene  act  provides  (IT.  S.  C,  Title  49,  Section  100) : 

'f  100.  IuMding  by  eanier;  ooantiiii  pMskeget,  efec;  contenii  nf 
^^iil^  Wli»  pode  tie  leaded  1^  ft  ivifier  indi 
Hie  packages  of  goods,  if  package  freight,  and  aaearlain  ilie  k&ad 

and  quantity  if  bulk  freight,  and  snch  carrier  shall  not,  in  audi 
cases,  insert  in  the  bill  of  lading  or  in  any  notice,  receipt,  contract, 
rale,  regulation,  or  tariff,  "  Shipper's  weight,  load,  and  count,* 
fir  oHier  words  of  like  purport,  indicating  that  the  goods  were 
Isaded  the  shipper  and  the  descri^iMni  d  them  made  by  him 
B:ln.  eaao'  dt  bnlfc  fniigtA  and  ireiglil  nei  eoneealed  by  pa^agea 
fbe  deecnptiim  made  by  Mm.  11  io  bmuM,  eontmy  to  liie 
pcoriaions  of  tliia  sectiim,  said  words  shall  be  treated  ae  ntOl  and 
md  and  as  if  not  inserted  therein.  (Aug.  29, 1916,  c.  415,  §  20, 
S9  Stat  541)/ 

Iketieii  3,  siibaeelian  (5)  el  Hie  Caniage  of  Ckioda  by  Sea  Aet  Irbich 
follows  the  langnage  of  Article  3,  paragraph  6  of  the  oonventioii 
provides: 

*  (5)  The  ablppr  aball  be  deemed  Io  have  goaianteed  to  lie 
earner  tiie  ai»Qia«7  al  the  time  ol  di^^ 
qnantiiy,  and  weight,  as  luniahed  by  him;  and  ^  shipper  ahal 

indemnify  the  carrier  against  all  loss,  damages,  and  expenaea 
arising  or  resulting  from  inaccuracies  in  such  particulars.  The 
of  the  carrier  to  such  indemnity  shall  in  no  way  limit  his 
seqpoiiaibili^  and  liability  nnder  the  contract  of  carriage  to  any 
'MflBQn.  oiler  liisn  the  ^liihEnMf  / 

Section  11  of  the  Carriage  of  Goods  by  Sea  Act  is  as  follows : 

'  Sec.  11.  Where  nnder  the  cnatoma  of  ai^  trade  the  weight  of 
any  bolk  cargo  inaerled  itiiie  bin  ef  kd 

Hi  iecepted  by  a  third  party  other  than  tiie  canier    Hie  shipper, 

ilid  the  fact  that  the  weight  is  so  ascertained  or  accepted  is  stated 
in  the  bill  of  lading,  then,  notwithstanding  anything  in  this  Act, 
^e  bill  of  lading  shall  not  be  deemed  to  be  prima  facie  evidence 
against  the  carrier  of  the  receipt  of  goods  of  the  weight  so  inserted 
in  the  bH  of  lading,  and  iie  acemai^  HiaieQl  at  the  tune  of  ahip- 
mnl  ahal  nol  be  dosoied  Io  Ime  beeii  goaranleed  by  ah^per/ 
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With  reference  to  the  second  understanding  it  may  be  added  that 
it  is  a  well  established  principle  in  the  United  States  as  laid  down  by 
the  Supreme  Court  in  the  case  of  Whitney  vs.  Robertson,  124  United 
States  Reports  190,  that  when  a  treaty  and  a  statute  relate  to  the  same 
inbjecty  ^  courts  will  always  endeavor  to  conatrae  them  ao  aa  to  give 
effect  to  bofli. 

^  The  ratification  of  the  Conventkm  by  the  United  States  with  its 

accompanying  Carriage  of  Goods  by  Sea  Act  is  an  important  step 
towards  international  uniformity,  with  reference  to  the  carriage  of 
goods  by  sea.  It  is  believed  that  neither  the  understandings  to  which 
that  ratification  was  made  subject  nor  the  provisions  of  either  the 
Carriage  of  Qooda  by  Sea  Act  or  the  Pomerene  Bills  of  Lading  Act 
are  ont  of  bamiony  witii  the  provisions  of  the  Conventiea.'' 


APfBNDK  A. 


fill  MAKXm  ACT. . 

sr  u.  &  mmm  at       «§•.  m  v.  e  a*  ste.  uo-m 

pfeb.  la^  1893.] 


Bee.  1.  It  shall  Bot  be- lawful  for, the  manager,  agent,  maslef  ^ 
'Wiliest  of  any  yonel  transporting  merchandise  or  property  from  or  be- 
tween ports  of  the  United  States  and  foreign  ports  to  insert  in  any 
hiU  of  lading  or  shipping  document  any  clause,  covenant,  or  agree- 
ment whereby  it,  he,  m  thcf  shall  be  rdieyed  from  liability  for  loss 
or  damage  axiaing  tram  n^i^igenoe,  fault,  or  UStm  m  proper  kadiag, 
ilowage,  cnatody,  care,  or  proper  deliTery  of  any  and  all  lawful  mar* 
chandise  or  property  conmiitted  to  its  or  their  charge.  Any  and  all 
words  or  clauses  of  such  import  inserted  in  bills  of  lading  or  shippiog 
NoeiptB  shall  be  nnU  and  void  and  ol  a©  effept 

ifll wBM  1  llfHW  JCIBIIBwIVk  jCWOBk  JLrW  . JJII|fl9D60» 

See.  i»  It  shall  not  be  lawful  for  any  vessel  transporting  mer- 
chandise or  property  from  or  between  ports  of  the  United  States  of 
America  and  foreign  ports,  her  owner,  master,  agent  or  manager  to 
iMrl  In  any  bill  ol  lading  or  aiding  doemaunt  any  covenant  or 
apeenent  whereby  oUigatians  of  the  ownor  oar  owners  of  said 
vessel  to  eierdse  due  diligence,  properly  *  equip,  man,  profkion,  and 
outfit  said  vessel,  airitlK^iake  said  vessel  seaworthy  and  capable  of 
performing  her  intended  voyage,  or  whereby  the  obligations  of  the 
maaler,  officers,  agents,  or  servants  to  carefully  handle  and  stow  her 
cargo  and  to  caxe  lor  and  properly  di^wr  same,  shall  m  any  wise  be 
■|SBS«inid»  wiataiid,  or  avoided. 


■M-jMPBMM       ■  w  111  llliMLi 

.flee.  3.  II  the  owner 
pie|MiQf '  Ml  Of  nin  any 


^1 

HI 

Ml  Boa 
zcoftions. 

vessd  transporting  merchandise  or 
the  Waited  States  of  America  ahaU 
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exercise  due  diligence  to  make  the  said  vessel  in  all  respects  sea- 
worthy and  properly  manned,  equipped,  and  supplied,  neither  the 
vessel,  her  owner,  or  owners,  agent,  or  charterers  shall  become  or  be 
held  responsible  for  damage  or  loss  resulting  from  fanlta  or  errors  in 
navigation  or  in  the  management  ol  said  feasd,  nor  shall  the  vessel, 
bar  owaar  or  owners,  charterers,  agent,  or  master,  be  held  liable  for 
losses  arising  from  dangers  of  the  sea  or  other  navigable  waters,  acts 
of  God,  or  public  enemies,  or  the  inherent  defect,  quality,  or  vice  of 
the  thing  carried,  or  from  insuflaciency  of  package,  or  seizure  under 
legal  process,  or  for  loss  resulting  from  any  act  or  maisskm  of  tiie 
shipper  or  owner  of  tho  goods,  his  agent  or  reprosentative,  or  ^om 
savmg  or  attempting  to  save  life  or  property  at  sea,  or  from  any 
deviatioii  in  rendering  such  service. 

BiUa  ol  IitdlBf  to  bo  taiad— CoiitaiilB. 

Sec.  4.  It  shall  be  the  duty  of  the  owner  or  owners,  masters,  or 
agent  of  any  vessel  transporting  merchandise  or  ^op«fy  from  or 
between  ports  of  ib»  United  Statai  and  foreign  posfo  to  isane  to  diip- 
pen  of  any  lawlid  mardwiidlse  a  Mil  of  lading,  or  shipping  docu- 
ment, stating,  among  other  things,  the  maris  necessary  for  identifica- 
tion, number  of  packages,  or  quantity,  stating  whether  it  be  carrier's 
or  shipper's  weight,  and  apparent  order  or  condition  of  such  mer- 
chandise or  property  delivered  to  and  received  by  the  owom,  maater, 
or  agent  of  the  vessel  for  kansportation,  and  ao^  dooomaat  *^}^  be 
prima  fmH»  evidenoe  of  the  receipt  ol  the  niesdiandise  therein  de- 
scribed. 

Pinaltii»— lian^Biecofory. 

Sec.  5.  For  a  violation  of  any  of  the  provisions  of  thia  act  the 
agent,  owner,  master  of  the  vessel  guilty  of  sudi  violatiflsi,  and  who 
refuses  to  issoe  on  demand  the  bOl  of  lading  hum  provided  lor,  ahall 
be  liable  to  a  fine  net  exceeding  two  thousand  dollars.  The  amount 
ol  the  fine  and  costs  for  such  violation  shall  be  a  lien  upon  the  vessel, 
whose  agent,  owner,  or  master  is  guilty  of  such  violation,  and  such 
vessel  may  be  libeled  therefor  in  any  district  court  of  the  United 
States,  within  whose  jurisdiction  the  vesad  may  be  found*  Ona-hall 
of  such  penalty  shall  go  to  the  party  injured  by  such  vioiAtiQtt  and  tbe 
lemainder  to  the  Qcvemment  ni  the  United  Sti|Mill 
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Limitatioii  of  UabiHty  Laws  Hot  Modified. 

4Mr«MW8  aet  shall  not  bo  Md  to  modify  or  repeal  soctiaiia 
forly-two  hundred  and  eighty-one,  forty-two  hundred  and  eighty-two, 
and  forty-two  hundred  and  eighty-three  of  the  Revised  Statutes  of 
the  United  States,  or  any  other  statute  defining  the  liability  of  vessels. 
th«r  «wnen,  or  ^.nJitetiTV.  ^ 

See.  f .  Sections  one  and  four  of  this  act  shall  not  apply  to  the 
tia]ii]Mirtaluiii  ol  live  animalii* 
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lECOMMENDED  GENERAL  AVERAGE  CLAUSES  FOR  U.  S.  TRADES. 
1925  Farm: 

General  Afmge  payable  aoooiiinf  to  York-Antwerp  Inles  1924, 
tiiUMiieliisive,  and  Bules  17  to  22  inelusif  e,  and  as  to  matteis  mot 
therein  provided  for,  aecordfng  to  the  laws  and  nsigis  of  the  port 
of  *  (here  insert  the  appropriate  dause  as  below,  aoeording  to  the 
paitieiilar  trade). 

Trade.  Clause. 

(1)  to  one  ootmtry  in  Western  Eniope)  mji.,^^^^ 
-   A   x^i.     ax*r    f»i   ji    f  'deitination. 
(t)  to  Aislfalm  and  to  New  SSealand  \ 

tor  voyages  to  more  tJian  one  country 
In  Western  Buiope.  'Mew  York. 

!Por  all  othot  voyages  fnm  or  to  Aian-  •New  Yoric^  and  to  be 
tfe  or  Qilf  ports  (except  interooastal      stated  in  New  York. 

^^^^^^  * 

>oriftetih||Mp^  *San  Francisco,  and  to  be 

Cyil  foriv^^^i^-.intenoisial  voyagei)      elated  in  San  Iran* 

  _  •  ^  ^ 

Wm  iatercoastal  voyaifes,  either  ^Sm  New  York  or  the  San  Francisco 
danse  may  be  used. 

Warning!  The  Jason  clause,  old  or  new  form,  must  of  course  be 
added  in  all  cases.  See  p.  86,  supra. 


Appendix  B,  233 

ifan^tme  Commission  Form: 

General  average  shall  be  adjusted,  stated  and  settled,  according  to 
Bules  1  to  15,  inclusive,  17  to  22,  inclusive,  and  Rule  F  of  York- 
Antwerp  Eules,  1924,  at  such  port  or  place  in  the  United  States  as 
may  be  selected  by  the  carrier,  and  as  to  matters  not  provided  for  by 
these  Bules,  aooording  to  ^be  laws  and  usages  at  the  port  of  New  York. 
In  such  adjustment  disbursements  in  foreign  currencies  shall  be 
exchanged  into  United  States  money  at  the  rate  prevailing  on  the  dates 
made  and  allowances  for  damage  claimed  in  foreign  currency  shall  be 
converted  at  the  rate  prevailing  on  the  last  day  of  discharge  at  the 
port  or  plaoe  of  final  discharge  of  such  damaged  eai^  &om  the  diip. 
Average  agreement  or  bond  and  such  additional  seenrity,  as  may  be 
mimred  by  the  cairrier,  mmit  be  furnished  before  delivery  of  the  goods.  gH 
Such  cash  deposit  as  the  carrier  or  his  agents  may  deem  sufficient  as 
additional  security  for  the  contribution  of  the  goods  and  for  any  sal- 
vage and  special  charges  thereon,  shall,  if  required,  be  made  by  the 
goods,  shippers,  consignees  or  owners  of  the  goods  to  the  carrier  before 
delivery.  Such  deports  shall  at  the  option  of  the  carrier  be  payable 
in  United  States  money  and  be  imitted  to  the  adjuster.  When  so 
remitted  the  deposit  shall  be  held  in  a  special  account  at  the  place  of 
adjustment  in  the  name  of  the  adjuster  pending  settlement  of  the 
General  Average  and  refunds  or  credit  balances,  if  any,  shall  be  paid 
in  United  States  money. 

In  the  event  of  accident,  danger,  damage,  or  disaster,  before  or  after 
commencement  of  the  voyage  resulting  from  any  cause  whatsoever, 
whether  due  to  ne^^igenoe  or  not,  for  which,  or  for  the  consequence  of 
whidi,  the  carrier  is  not  responsible,  by  statute,  ocmtact,  or  otherwise, 
tiie  goods,  shippers,  consignees,  or  owners  of  the  goods  shall  contribute 
with  the  carrier  in  general  average  to  the  payment  of  any  sacrifices, 
losses,  or  expenses  of  a  general  average  nature  that  may  be  made  or 
incurred,  and  shall  pay  salvage  and  special  charges  incurred  in  respect 
of  the  goods.  If  a  salving  diip  is  owned  or  opmted  by  Uie  carrier, 
salvage  shall  be  paid  for  as  fully  as  if  such  salving  liiip  or  ships 
beloimed  to  atomgers. 

Canadim  Qene/rd  AmmffoVlm^e. 

General  Average  shall  be  adjusted  according  to  York-Antwerp  Bules 
1924  and,  as  to  matters  not  therein  provided  for,  according  to  the 
laws  and  usages  of  the  Dominion  of  Canada,  and  the  general  average 
shall  be  prepared  by  average  adjusters  selected  by  the  carrier,  the  said 
adjusters  to  attend  to  the  settlement  and  collection  of  the  average 
subject  to  the  customary  charges. 
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APPENDIX  C 


THE  AMBiiCAN  SHIP01INBR8P  UMITATION  OF  LIABIUTY 

STATUTES. 

At  immaam  m  mm  Am  m  Avmm  29,  WM,  sm  Jun  §,19$$* 


United  States  Code  (1M6),  Title  46,  Chapter  8. 

vVlMl<ftiaiiJB  CMf^AlKihM  ■llllli'JtaHMlfliiikJii  'CftAiaa'jfr'MHIItMBfli       flVWflt  v    ''1'Nnl'''ilA  Jf'Vbi'A'MuI'dMP*  IB 


Hon  :  Addiidons  introduoed  in  1936  by  the  74th  CongTess^*  2nd 
i^ll^^  The  ciptiiins  in  Macidfact,  the  notea  at  U  dates 

of.  I  liiiiiSwiiit  the  f ootnelee  axe  not  part  ol  tiie  teit  ae  enaisled 

a J  of  Mastexs  as  Canriexa. 
di  V.  a  C^  See.  IdL 

If  any  shipper  of  pktina,  gold,  gold  dnst,  silver,  bnllion,  or  other 
piedons  metals;  oolns;  jewelry;  bills  of  any  bank  or  public  body; 
dianonds  at  ottier  precious  stonellll  any  gold  or  siher  in  a  mann- 
lictared  or  unmanufactured  state;  watches,  clocks,  or  timepieces  of 
any  description;  trinkets;  orders,  notes,  or  securities  for  payment  of 
money,  stamps^  maps,  writings,  title  deeds,  printings,  engravings,  pic- 
tures; gold  or  silver  plate  or  plated  articles;  glass;  china;  silks  in  a 
manufactured  or  unmanufactured  state,  and  whether  wrought  up  or 
not  wrought  up  wiii  any  o&er  material,  furs,  or  lace,  or  any  of  them, 
eaiMlafaied  in  any  parcel,  or  package,  or  trunk,  shall  lade  the  same  as 
fli||ii  or  baggage  on  any  vessel,  without  at  the  time  of  such  lading 
gitnig  to  the  master,  clerk,  agent,  or  owner  of  such  vessel  receiving 
the  same  a  written  notice  of  the  true  character  and  value  thereof,  and 
having  the  same  entered  on  the  bill  of  lading  therefor,  the  master 

i  shall  not  be  liable  as  carriers  thereof  in  any 


•  fie  Mils  wwpe  known  as  H.  R.  9969  and  S.  4655 ;  the  House  report  was 
Ho.  2517,  bMed  on  hearings  held  on  Fehruary  19,  20,  21,  1936,  printed  by  the 
GoYcnunent  Printhig  Oiloe,  No.  52796 ;  the  Senate  report  was  a  mere  recom- 
aendation  of  passage,  wItiMiat  cUscussion  and  without  hearing  by  the  Senate 

'Domnittee  on.  Comnmm. 


■I  ■  ■  Vfifmm^ 
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fmm  or  manner;  nor  shall  any  such  master  or  owner  be  liable  for 
any  such  goods  beyond  the  value  and  according  to  the  character 
thereof  so  notified  and  entered. 

Im  of  Mefduadise  bjr  Fiia. 

1.  S.  aasa.  OtigiBalljr  enacted  1851.  Unamended  since  mi.* 

46  U.  S.      Sec.  ISa. 

No  owuer  0f  aay  TSiBel  ahaU  be  lidik  to  iiigwar  f or  or  mak^ 
to  any  pmcm  any  losi  or  damage  which  may  happen  to  any  mer- 
chandise whatsoerer  which  shaU  be  shipped,  taken  in,  or  put  on  board 
any  such  vessel,  by  reason  or  by  means  of  any  fire  happening  to  or  on|j» 
board  the  vessel,  unless  such  fire  is  caused  by  the  design  or  n^dedP 
of  such  owner. 

liabiliij  of  OiiMr  9ot  la  "Smrn^  Iiiiiiaii. 

1.  S.  ilM.  Ot%ia«%  tMetoa  Ittl.  Amended  la  1878,  1935  and  1936. 

48  n.  &  C,  Sec  183. 

(a)  The  liabiUty  of  the  owner  of  any  mad,  whM0r  Amtnean  or 
foreign,  iat  any  ambaiBtement,  losi,  or  destmc^  by  any  person  of 
any  pxop^,  goods,  or  mmhandise  shipped  or  put  on  board  of  such 
vessel,  or  fw  any  loss,  damage,  or  injury  by  collision,  or  for  any  act, 
matter,  or  thing,  loss,  damage,  or  forfeiture,  done,  occasioned,  or  in» 
curred,  without  the  privity  or  knowledge  of  such  owner  or  owners, 
shall  not,  except  in  the  cases  provided  for  in  svbseeHon  (b)  of  ikk 
section,  exceed  the  amount  or  value  of  the  interest  of  such  owner  in 
such  vessel,  and  her  fialg^  ilien  pending. 

loBB  of  Life  and  Bodily  Injury— Portion  Increased  to 

$80  per  Ton. 
Ofigiaallr  enaetsi  in  lasi.  Amended  in  1888. 

^  (b)  In  the  case  of  any  seagoing  vessel  if  the  amount  of  the  owner's 
liability  as  limited  under  subsection  (a)  is  insufficient  topa§  aU  lassss 
in  full,  and  the  portion  of  such  amowU  opplieMs  to  ihe  payment  of 
losses  in  respect  of  loss  of  life  or  bodily  injury  is  less  ikon  $60  per  ton 
of  such  vessel's  Umn€t§$,  sueh  portion  shall  be  increased  to  an  amount 

•  Effectlwness  ei^fess^  presemd  fey  Seetkm  8  of  ti»  Carriage  of  Goods 
by  Sea  Act,  1936.  Of.  tlie  immunity  against  fin  losses  provided  in  tbe  Car- 
riage  of  Goods     Sea  Act,  Section  4,  sufeseetion  8(b). 
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if iml  i§  $m  im,  U  1$  availdble  only  for  ik$  payment  af  him  m 
respect  of  Urn  of  Ufe  or  ho^^pi^f.  If  meh  poHim  m  inereaeed 
tt  tiiiii|fetifil  to  pe§  mt^  lotm  m  fM,  li«f  tloll  he  paid  therefrom 
m  pmporUm  to  their  rmpedwe  mnotinlf . 

Tonnage  Defined. 

(e)  For  ihe  pmptmi  ikie  eeetixm  the  tonnage  of  a  seagoing 
ateam  or  motor  yessel  shall  be  her  gross  tonnage  without  deduction 
on  account  of  engine  room,  and  the  tonnage  of  a  seagoing  sailing  ves- 
wA  tliall  be  her  registered  tonnage:  Proyided,  That  there  shall  not 
bo  tnolitdad  in  such  tonnage  any  spaoe  oooipad  by  teamen  or  appien- 
tifses  and  a{i|ifi^iriated  ixi  thoif  use* 


Bolffly  fiijiity  cnialms  Afiiteg  on  IMatiiict  fHfintkfflSi 

Otidiialbr  flunftttil  i&  IMI.  AmtiidAa  in  1936. 

f d)  fbo  lilliiMiii^^^  fieaMkw  waei  iliiU  ba  liable  in  le- 

i|wet  of  loss  of  life  or  hodSbf  injury  airising  on  dirtiiict  occasions  to 

lie  same  extent  as  if  nil  liier  loss  of  life  or  bodU§  imjniy  had  arisen. 

Loia  of  Lifo  and  Bodfly  iajiiiy— Master's  Privity  or  Knowledge. 

(©)  In  respect  of  loss  of  life  or  bodily  injury  the  privity  or  knowl- 
edge of  the  master  of  a  seagoing  vessel  or  of  the  superintendent  or 
managing  agent  of  the  owner  thereof,  at  or  prior  to  the  commence- 
ment of  each  n^agOf  shall  be  deemed  omicliisively  the  privity  or 
iiiiiirMige  Of  tns:  ovnar  of  sieii  veisei* 

OrigMiaUy  enacted  la  18SS. 

(I)  As  ^md  m  subseetiom  (h),  {e),  {d},  and  (a)  of  this  section 
mtd  in  seciim  SMSS-A,  iha  Urm  seagoing  mssd*'  sheM  not  indude 
ftmmm  gachts,  tugs,  ttm^Mtats,  towing  ifessels,  tank  vessels,  fishing 
msMis  or  their  tenders,  self-propelled  lighters,  nondescript,  self-pro- 
pMei  vessels,  canat  hooits,  scows,  carfioais,  barges,  lighters,  or  non- 


•Hm  master 't  privity**  pllHi%iaMetod  In  Section  t  of  fie  Ael  of 
August  2»,  1035  (witb  'tlie  ezpfMsioii  "llll^^  Is  eipreialy  re- 

psled  by  Soelioii  6  of  tlio  ilel  of  Jirae  %  lOSS^ 
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descHpt  nonself-propelled  vessels,  even  though  ihe  same  maf  be  aso- 
going  vessds  within  the  meaning  of  such  term  as  used  In  section  J^BSB 
of  thm  chapter,  as  amended^ 

Ufa  and  Bodily  Injury— Time  for  Claim  and  Suit 

Originally  enacted  in  1935. 

Sbo.  4283 a.  Stipulations  limiting  time  for  iling  9^*Am^  sbbA  com* 
mendng  suit — (a)  It  shall  be  nnlawfol  for  the  manager^  agent, 
master,  or  owner  of  any  sea-going  vessel  (other  than  tugs,  barges, 
fishing  vessels  and  their  tenders)  transporting  passengers  or  mer- 
chandise or  property  from  or  between  ports  of  the  United  States  and 
foreign  ports  to  provide  by  rule,  contract,  regulation,  or  otherwise  a 
shorter  period  for  giving  notice  of,  or  filing  claims  for  loss  of  life  or 
bodily  injury,  than  six  months,  and  for  tiie  instiintimi  suits  on 
such  daims,  than  one  year,  such  period  for  institution  of  suits  to  be 
computed  from  the  day  when  the  death  or  injury  occurred. 

(b)  Failure  to  give  such  notice,  where  lawfully  prescribed  in  such 
contract,  ahaU  not  bar  any  such  daim — 

(1)  If  the  owner  or  master  of  the  vessel  or  his  agent  had  knowl- 
edge of  the  injury,  damage,  or  loss  and  the  court  determines  that  the 
owner  has  not  been  prejudiced  by  the  failure  to  give  such  notice;  nor 

(2)  If  the  court  excuses  such  failure  on  tiie  ground  tibat  ior  some 
satisfactory  reason  such  notice  could  not  be  givan;  nor 

(3)  TJidess  objection  to  sodi  &ilnre  is  raised  by  the  owner. 

(c)  If  a  person  who  is  entitled  to  recover  on  any  such  daim  is 
mentally  incompetent  or  a  minor,  or  if  the  action  is  one  for  wroDgful 
death,  any  lawful  limitation  of  time  prescribed  in  such  oontfact  shall 

'  not  be  ai^licalde  so  long  as  no  l^;al  representative  has  been  appointed 
for  such  incompetent,  minor,  or  decedent's  estate,  but  shall  be  ap- 
plicable from  the  date  of  the  appointment  of  such  legal  representative : 
Provided,  however.  That  such  appointment  be  made  within  three 
years  after  the  date  of  such  death  or  injury. 

Passenger  Carriers— Limitations  of  Life  and  Bodily  Injury  Dam- 
age Suit  SflSiimy  to  Stijpalated  Asumnts  and  of  Rigjit  to 
Court  Trial  Bodaxad  Agalnat  Pubik  Policy. 

Originally  enacted  in  1936. 

8ec.  J1M8SB,  Stipulations  Limiting  LiabUitg  for  Negligence  In* 
vaMr-^Ii  shaU  be  uniawfui  for  ihe  manager,  agent,  master,  or  owner 


Jffimttr  0— ^.  8.  ImmMim  BiaMe». 


#/  lEfif  mmd  immporiiMff  pammgm  Mvmn  pork  of  ik§  WmM 
States  or  Mween  my  9mk  port  and  a  foreign  port  to  insert  in  anf 
fulf,  regulation,  contract,  or  agreement  any  provision  or  limitation 
(1)  pwrporting,  tit  the  event  of  loss  of  life  or  hodUy  injury  armng 
from  lii  m^fii§once  or  fotiM  of  sm^  owner  or  his  servants,  to  relieve 
mA  owner,  mmiemti^^  IMiMiy,  or  from  lia^filUy  ^eyond 
Mf  «%ifIitlMi  iiiimmJIIP^  mieh  hei  or  im^,  or  (B)  fwrpoHm$  m 
9mk  mmnt  to  lessen,  weaken,  or  anoid  ihe  right  of  any  eMmani  to  a 
Iml  by  court  *  of  competent  jurisdiciion  on  the  question  of  liability 
for  Midi  Use  or  ii^wry,  or  the  measure  of  damages  therefor.  All  such 
fmmiMHii^^fl^^itaiions'  eontamed  in  any  such  rule,  regulation,  con- 

m  horeby  deelarei  to  he  agamsi  fubUc  poUey  md 
shaU  be  nM  mud  void  and  of  no  efeoi. 

Af  portionmeiit  of  Compenaation. 

it  V.  &  c  aw*  m 

Wlieiicfer  amj  such  embezzlement,  loss,  or  destruction  is  suffered 
hj  wewnl  frein^ieis  m  owners  of  goods,  wares,  merchandise,  or  any 
p«q[Mrlj  wlifttifiTj  m  Vbe  same  n^yage,  and  the  whole  value  of  the 
mmdf  mi  hm  MifiA  1m  the  -f^imKlti^l^lit^  mOkamt  to  make  emnr 
fmmUm  UmAid  than,  they  ahil  ^Bk  <*«mpena»ti<m  1mm  the 
owner  of  the  vessel  in  proportion  to  their  respective  losses;  and  for 
that  purpose  the  freighters  and  owners  of  the  property,  and  the  owner 
or  owners  of  the  vessel,  or  any  of  them,  may  take  the  appropriate  pr(hj 
tfidings  in  any  court,  for  the  purpose  of  apportioning  the  sum  for 
whi<^  the  owner  of  the  veaad  nay  he  Mahk  aiM^ 
liereto. 

Tlllifte  ii  IstamI  of  Owner  to  Troatoo. 
^  ^         MgiBiilly  oMcted  lan.  Mmmm  hi  lifS  aai  liia. 

ii  n.  &  c  18S. 

The  vm^mmi^-^^      ^Mnihs  after  a  claimant  sMl  have 
fiveit  io  or  ffkd  wUh  mt^  owner  wriUm  noHeo  of  €iaim,  may 
0m  a  dMrid  eowrt  of  tke  UnOed  8Mes  of  competent  jurisdietioii 

♦The  Houm  bill  read  "a  Court";  the  Senate  bill  read  merely  "Cour^* 
The  two  bills  were  in  all  other  respects  identical.  The  Senate  bill  was 
1^  iMifh  the  Senate  and  the  House,  the  House  bill  betng  diacardei. 
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for  limitation  of  UaMUy  wOhin  ihe  provisions  of  ihis  ehaptor,  as 
atnended,  and  the  ownor 

(a)  shaXl  deposit  wUh  the  court,  for  the  benefit  of  claimants,  a  sum 
equal  to  the  amount  or  value  of  the  interest  of  su^h  owner  in  the  veS" 
sel  and  freight,  or  approved  security  therefor,  and  in  addition  such 
sum^,  or  approved  security  therefor,  as  the  court  may  from  time  to 
Ume  fix  as  neeessary  to  eairry  owt  ike  provimns  of  sscltofi  J^B8$,  as 
amended,  or 

(b)  oi  hM  option  shall  tfansfer,  for  the  heneit  of  daimants,  to  a 
trustee  to  be  appointed  by  the  court  his  interest  in  the  vessel  and 
freight,  together  with  such  sums,  or  approved  security  therefor,  as  the 
court  may  from  time  to  time  fix  as  necessary  to  carry  out  the  pnh 
visions  of  section  Jf28S,  as  amended. 

Upon  compliance  wiiHh  the  requirements  of  this  section  all  dainui 
and  proceedings  against  the  owner  with  respect  to  the  matter  in  ques- 
tion shall  cease. 

Charterer  Who  Mans,  Victuals  and  Navigates  the  Vessel 

Shall  Bo  Beemed  Owner. 

1.  &  iaaa.  laacM  hi  laai.  VaaaMlei. 
40  U«  8*  C»f  Se&  iaO> 

The  charterer  of  any  vessel,  in  case  he  shall  man,  victual,  and  navi- 
gate such  vessel  at  hii  own  e]^>ense,  or  by  his  own  procurement,  shall 
he  deemed  the  owner  of  soch  vessel  within  the  nwaming  of  the  pro- 
visions of  this  chapter  rdating  to  the  limitation  of  tiie  liability  of  the 
owners  of  vessels;  and  such  vessel,  when  so  chartered,  shall  be  liable 
in  ^ke  same  manner  as  if  navigated  by  the  owner  thereof. 

Komodiia  Haaervod* 

S.&  ii87.  Xaictia  In  Uil.  VnsamM, 
ii  H.  a  C  Bee.  187. 

Nothing  herein  ^  shall  be  tonstmed  to  take  away  or  affect  the 
rtmedy  to  which  any  parfy  may  ho  entitled,  against  tiie  maatei 
offiom,  or  seamen,  for  or  on  acooimt  of  any  cmhewtieMent,  injury, 
loss,  or  destruction  of  merchandise,  or  property,  put  on  board  any 

vessel,  or  on  account  of  any  negligence,  fraud  or  other  malversation 
of  such  master,  officers,  or  seamen,  respectively^  nor  to  l^sen  or  take 


*  Origiiially :  "  In  the  five  preceding  aections." 
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away  any  lesponsibiHty  to  wMch  any  master  or  seiiman  of  any  vessel 
Mf^igr  Inr  lMKip||l^^  mcli  master  or  seaman  may  be 

an0WM»iltpij^By 

Limitation  of  Liability  of  OwnofS  Applied  to  All  VoBSolk 
IL&  «aii.  laactti  in  1851.  Amended  in  187«,  188S  and  1930, 

Urn  S»  'CXf  Sec*  MS» 

Except  as  otherwise  specifically  provided  therein,  the  provisions  of 
Hie  nine  preceding  sections  and  of  section  18  of  the  Act  entitled  "  An 
Act  ta  remom  certain  burdens  on  the  American  merchant  marine  and 
mmim§§  the  Ameriim  foreign  carrying  trade  and  for  other  pur- 
jMSHif  approved  June  U,  1884  (23  Stat.  57  ;  U.  S.  C,  1934  Ed.,  tiUe 
46,  see.  189),  sbaU  apply  to  ai  seagoing  vessels,  and  ^  to  aU  vessds 
Hied  on  lakes  or  rivm  or  in  inland  navigation,  Indnding  canal  boats, 
bfttges  and  lighters. 

^.Ifti^tiiMi  of  Liability  of  Owners  of  Vessels  for  BebtSi 

Exoopt  Wages. 

IS  Stat.  S7.  Aet  el  Jime  10,  lS8i»  8m:.  18.  HHntiiM. 

ie  v.  S.  C  Sec  188. 

Tbe  individual  liability  of  a  shipowner  shall  be  limited  to  the  pro- 
ptwtion  of  any  or  aE  debts  and  liabilities  that  his  individual  share  of 
Ho  vessel  bears  to  the  whole;  and  the  aggregate  liabilities  of  aU  the 
owners  of  a  vessel  on  account  of  the  same  shall  not  exceed  the  value 
of  such  vessels  ♦  and  freight  pending;  Provided,  That  this  provision 
sbaU  not  prevent  any  claimant  from  joining  all  the  owners  in  one 
action;  nor  shaU  the  same  apply  to  wages  due  to  persons  employed  by 
'sald  shipownets* 


Lkbiily  of  Mistor  and  Owiiets  f«^  Bamago  t»  'Bmumffm. 

WL  S.  448S.  Enacted  in  1871.  Unamended. 
40  U.  &  C,  Sec  liL 

Whenever  damage  is  fpNIlied  by  any  passenger  it  Ws  baggage^ 
from  explosion,  fire,  coUisioii,  or  other  cause,  the  master  and  the  owner 
of  such  vessel,  or  either  of  them,  and  the  vessel  shall  be  liable  to  each 
and  every  person  so  injured,  to  the  full  amount  of  the  damage  if  it 


•  io  in  (irlginaL 
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happens  through  any  neglect  or  f  aitiie  to  comply  wilii  the  provisions 
of  law  herein  prescribed  (i.  e.,  B.  S.  Chapter  LII,  section  4399-4462 ; 
46  U.  S.  Code  Chapter  14,  sections  361-440 ;  Chapter  15,  sections  451- 
498;  and  sections  214  and  215),  or  through  known  defects  or  im- 
perfections  of  the  steaming  apparatus  or  of  the  hull;  and  any  ^^a^^4ea»iisjf. 
sustaining  loss  or  injury  through  the  carelessness,  negl^^ce/^SF^  ^ 
willful  misocHiduct  of  any  master,  mate^  engiiio^  or  pilot,  or  his  ilwiFl 
neglect  or  refusal  to  obey  the  laws  governing  the  navigati<m  of  such 
steamers,  may  sue  such  master,  mate,  engineer,  or  pilot,  and  recover 
damage  for  any  such  injury  caused  by  any  such  master,  mate, 
engineer  or  pilot. 

A  full  account  of  the  legisktive  and  judicial  history  of  the  fore- 
going sections  will  be  found  in  Maritime  Law  Association  Document 
No.  196  (January,  1935).  The  development  of  the  1935  and  1936 
amendments  is  traced  in  Documents  Nos.  197,  199,  200,  202,  205, 
207,  210,  212,  213,  214,  215  and  224,  and  in  the  hearings  of  the 
Committee  on  Merchant  Marine  of  the  House  of  Bepxesentatives  on 
April  d  and  May  13, 1935,  and  February  19,  20^  21, 1936. 
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Ills  CANADIAN  SHffOWNBBS^  AND  GAN^ 

LIMITATION  OF  LIABILITY  STATUTE. 

Canada  Shipping  Act,  1934. 
MrSS  CSee.  ¥.  Cluip.  4i»  fsge  WIIL 
Limitation  of  Liability. 

WbMi  Ownoxs  Not  Liable  U  Whole  Damage. 

649.  (1)  The  owners  of  a  ship,  whether  registered  in  Canada  or 
not,  shall  not,  in  cases  idiere  all  or  any  of  ^  following  events  occur 
without  their  actual  fauliilbprivity  that  is  to  say-^ 

(i)  where  any  loss  of  life  or  personal  injury  is  caused  to  any  person 

being  carried  in  such  ship; 

(ii)  where  any  damage  or  loss  is  caused  to  any  goods^  merchandise, 

or  other  things  whatsoever,  on  board  the  ship; 


MM  Apimih  B^mmMm  LimiiiMm  Smdm, 

(lli)  whm  mjhmfdMh  m  pmonal  injury  ig,  bj  wason  of  the 
impioper  navigaMQii  of  the  ihip^  caused  to  any  person  car- 
tM  in  my  other  vessel; 

fit)  where  any  Ion  or  dimage    bj  macm  €f  tiie 

nmhaadlie^  oimUm  thii||pMitiioifer  on  board  any  ^Bm 

be  ISaUe  to  damages  in  respect  of  kii  of  life  or  perscmal  injury,  either 
aloneor  together  with  loaa  or  damage  to  fessels,  goods,  merchandise, 
it:li^pr  things,  to  an  aggregate  amonnt  exceeding  seventy-two  dollars 
aaii'lijlety-eefen  cents  for  each  ton  of  their  ship's  tonnage;  nor  in 
rapect  of  loss  or  damage  to  vessels,  goods,  merchandise,  or  oiher 
things,  whether  there  be  in  addition  bsa  of  lif e  or  penooal  injniy  or 
a<  to  Ml  iggri^irte  amoimt  «reeedi^ 
two  ciBti  lor  eadi  ton  d  the  ahip»a  tonnage. 

Wrm  and  After  Launching. 

(2)  The  provisiona  <if  tUa  aadion  ahaU  oiaiid  and  a^y  to  the 
owners,  bnilders,  or  other  parties  interested  in  any  sh^  built  at  any 
22Sil£fcI  ™  Canada,  frinn  and  indnding  the  lannching  of  such 
a^l^ilHHli  thereof  under  the  provisions  of  this  Act 

Biitinct  ^^""^liiiiM    — r 
(^1 ^  <»Wier  of  ewy  ship,  or^Stiiereb,  shaU  be  liable  in 
wpil^^  loss  of  life,  personal  injury,  loss  of  or  damage  to 

vesseis,  goods,  merchandise,  or  things  as  aforesaid  arising  on  distinct 
occasions,  to  the  same  extent  ts  if  no  other  los%  injnry,  m  damage 
Jigl  aziaen. 

Wmm  9i  Court  to  Consolidate  Claims. 

^  (1)  ^ere  any  labO^  is  alleged  to  have  been  inamd  hf 
iiie  mmm  of  a  British  or  foreign  ship  in  lespeel  of  loss  of  life,  per- 
ional  injiny  or  lois  of  or  damoge  to  fsssels  or  goods,  and  several 
liaims  an  made  or  apprehended  in  respect  of  that  liability,  the 
lUsiteit  or  the  Puisne  Judge  of  the  Exchequer  Court  may,  on  the 
application  of  that  owner,  determine  the  amount  of  his  liability  and 
distribnte  that  amount  rateably  among  the  several  daimants.  8«di 
JRlM#int  or  Fnisne  M|go  may  sli^      proceediqgs  peiidi]^  in  any 
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court  m  relation  to  the  same  matter,  and  he  may  proceed  in  snch 
manner  and  subject  to  snch  rv^ations  as  to  making  persons  interested 
parties  to  the  inoceedings,  and  as  to  iie  ezdnsion  of  any  claimants 
who  do  not  come  in  within  a  certain  time,  and  as  to  requiring 
•ecority  from  the  owner,  and  as  to  payment  of  any  costs,  as  the  Court 
thinks  just. 

mmOmimk  to  District  Judge  in  Admiralty. 

(2)  The  President  or  the  Puisne  Judge  of  such  Court,  instead  of 
exercising  in  person  the  powers  conferred  upon  him  by  subsection 
one  of  this  section  may,  by  order  of  his  court,  commit  to  any  District 
Judge  in  Admiralty  of  such  Court  the  power  to  determine  as  afore- 
said, whereupon  such  District  Judge  may  proceed  as  if  he  were,  and 
with  the  powers  of,  the  Judge  to  whom  such  application  of  such 
owner  was  made. 

Extension  of  Limitation  of  Liability.  i  ^ 

WL  Wie  limitation  of  the  liabiUty  of  the  owners  of  any  ship  set 
by  section  six  hundred  and  forty-nine  of  this  Act  in  respect  of  loss 
of  or  damage  to  vessels,  goods,  merchandise,  or  other  things  shall 
extend  and  apply  to  aU  cases  where  (without  their  actual  fault  or 
privity)  any  loss  or  damage  is  caused  to  pnq^erty  m  of  any 

kind,  whether  on  land  or  on  water,  or  whether  fxed  or  movable,  by 
foiaon  of  the  improper  navigation  or  management  of  the  ship. 

Umitetlon  of  LiabiUty  of  Dock,  Canal  and  Harbour  Ownezs  or 
Conservators. 

m.  (1)  The  owner,  of  any  dock  or  canal,  or  a  harbour  com- 
nussion,  shall  not,  where  without  their  actual  fault  or  privity  any  loss 
or  damage  is  caused  to  any  vessel  or  vessels,  or  to  any  goods,  mer- 
chandise,  or  other  things  whatsoever  on  board  any  vessel  or  vessels,  be 
liable  to  damages  beyond  an,  aggregate  amount  not  <Mr<^iffg  thirty* 
eight  dollars  and  ninety-two  cents  for  each  ton  of  iiie  tonnage  of  the 
lazgeet  registered  British  sh^  whid^  at  tiie  time  of  such  loss  or 
damage  occurring  is,  or  witiiin  a  period  of  five  years  previous  thereto 
has  been,  within  the  area  over  which  such  dock,  or  canal  owner,  or 
harbour  commission  performs  any  duty  or  exercises  any  power.  A 
ship  shall  not  be  deemed  to  have  been  witiiin  the  area  oier  whidi  a 
harbour  commission  performs  any  dnigr  or  emdses  any  powar  by 
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•^mmm  only  that  it  lias  been  built  or  itM  out  wUMn  mtch  aiea,  or 
ihat  it  lias  taken  shelter  within  or  passed  through  such  area  on  a 
fO>yage  between  two  places  both  situated  outside  that  area,  or  that  it 
'^^^  !fL|P^^^  ™^    passengers  within  that  area. 

(i|  For  the  purposes  of  this  section  the  term  "  dock shall  include 
#et-doeks  and  basins,  tidal-docks  and  basins,  locks,  cuts,  entrances, 
|dock8,  gra¥ing-docks,  gridirons,  slips,  ipiays,  wbirves,  piers,  stages, 
pauses,  and  jetties. 


Mmiiiiig  of  **  Bock  or  Cmal.'* 

(i)  Por  the  purposes  of  this  section  the  term  "  owners  of  a  dock 
'"^^^^  It  MuJ  ^  shall  include  any  person,  or  authority,  haTing  the  oontrid 
Iknd  management  of  any  dodt  or  canal,  and  any  ship  repairs  using  the 
«nie,ai;«i(i|imaybe. 


Ho  Hew  Liability  Created. 

^  Veiliing  in  this  section  diall  impose  any  liabili<7  in  lespeei 
of  any  such  loss  or  damage  on  any  sndi  owners,  or  commission,  in  any 
case  where  no  such  liability  would  have  existed  if  this  Act  had  not 


Omer  "  Mftf  Isdmie  durtait. 

653.  The  provisions  of  sections  six  hundred  and  forty-nine  to  six 
hundred  and  fifty-two,  inclusive,  of  this  Act  shall  be  read  so  that  the 
word  ''owner''  shall  be  deemed  to  indnde  any  charterer  to  whom 

Tonnage,  How  Calculated. 

fit.  (1)  l*or  the  purposes  of  sections  six  hundred  and  forty-nine 
to  six  hundred  and  fifty-two,  inclusive,  of  this  Act,  the  tonnage  of  a 
steamship  shall  be  her  register  tonnage  with  the  addition  of  any 
engine-room  space  deducted  for  the  purpose  of  ascertaining  that  ton- 
nage; and  the  tonnage  of  a  sailing  ship  shall  be  her  register  tonnage. 


Het  to  ludnift  Spuse  OcosfM  lif 

(2)  There  shall  not  be  included  in  such  tonnage  any  space  occupied 
by  seamen  or  apprentices  and  appropriated  to  their  use  which  is 
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certified  under  the  regulations  contained  in  the  eighth  schedule  hereto 
with  regard  thereto. 

Measuremiut  of  Tonnage;  Sew  Made. 

(3)  The  measurement  of  such  tcmsage  shaU  be, 

(a)  in  the  case  of  a  British  ship  registered  elsewhere  than  in 

Canada,  according  to  the  law  of  that  part  of  His  Majesi^s 
dominions  where  the  ship  is  registered; 

(b)  in  the  case  of  a  ship  r^^igtered  in  Canada  or  recognized  as  a 

British  ship,  according  to  ^  law  of  Canada; 

(c)  in  the  case  ef  a  foreign  ship,  according  to  the  law  of  Canada, 

if  capable  of  being  so  measured. 

Fmign  Ship  IncapaUe  of  Caaadlaa  Meaaurement 

(4)  In  the  case  of  any  foreign  ship,  which  is  incapable  of  being 
meaanzed  under  the  law  af  Canada,  ^  lliniate  shall,  on  receiving 
from  or  by  direction  of  the  court  hearii^  the  case,  sudi  evidence  con- 
cerning the  dimensions  of  the  ship  as  it  is  found  practicable  to  furnish, 
give  a  certificate  under  his  hand  stating  what  would,  in  his  opinion, 
have  been  the  tonnage  of  such  ship  if  she  had  been  duly  measured  ac- 
cording to  the  law  of  Canada;  and  the  tonnage  so  stated  in  such 
certificate  shall,  for  the  pui^ioees  of  this  section^  be  deemed  to  be 
lie  tonnage  of  such  ship. 

Vnim  Serefil  Claiw  Arise  mt  Oae  Occaata. 

655.  The  limitation  of  liability  under  section  six  hundred  and 
fifty-one  and  six  hundred  and  fifty-two  of  this  Act  shall  relate  to  the 
whole  of  any  losses  and  damages  which  may  anse  upon  any  one 
distinct  occasion,  althou^  such  loaaes  and  damages  may  be  sustained 
by  mote  than  one  pmon^  and  dudl  apply  wiietiier  ^  Halnlity  anaea 
at  oommoii  law  or  under  any  Act  of  Parliament  and  notwrQiatanding 
anything  contained  in  such  Act. 
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CAlUilS  OP  GOODS  BY  WATBB. 
'^MMS  ^99*  Bf  Oil  Mil 

'^''41111111  III  II I  "*     '*  * 

Must  Comrey  PassMifiiB  mA  Goods. 

iNk  Canieis  hy  wtAtat  shaU,  at  tlie  tinMB  and  in  Hie  Tommm  and 
mi  the  teniia  of  wMdi  tiiey  have  respectively  given  public  notice, 
receiTe  and  convey  according  to  such  notice  all  persons  applying  for 
passage,  and  all  goods  offered  for  conveyance,  unless,  in  either  case, 
thm  Is  mswabia  and  sufficient  cause  te  not  doing  so. 

RsspoMl&aity  for  Goods. 

iil.  Subjed  to  the  provisions  of  the  Water-Oarriage  of  Goods  Act 
carriers  by  water  shall  be  responsible  not  only  for  goods  received  on 
board  their  vessels,  but  also  for  goods  delivered  to  them,  for  conveyance 
bf  any  such  vessel,  and  th^  shall  be  bound  to  uso  due  caie  aai 
iiiSMiillli^^  fffff%ft%ig  'and  nimclual  coiifsvanoe  of'  'sudi  ffoods. 

Wmmmi  Bafisfs  of  Passtnim 

tMb  Oaitlois  bf  vstor  disll  be  liable  for  the  loss  of  or  damage 
the  peiaonal  hi^lgage  of  pasiSDgars  by  thek  vassd^ 
thall  not  eiiind  to  any  gfoater  amount  than  two  Inmdvsd  dollart,  m 
to  the  loss  of  or  dsmsge  to  any  gold  or  silver,  diamonds,  jewels,  or 
precious  stones,  money  or  valuable  securities  or  articles  of  great 
value,  unless  the  true  nature  and  value  of  such  articles  so  lost  or 
teUMpd  has  been  dedaied  to  the  carrier  in  writing. 
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APPENDIX  B. 


JJ.  S.  Inthestatb  CoifimoB  Act,  1887-1920. 
41  Statutes  at  Large,  474-497. 
4S  V.  &  Code^  aMstieat,  1-17. 

Hois:  giQC^  reproduced  in  tiie  first  printing  of  iStsk  hock  in 
1937,  was  repealed  by  the  Transportation  Act  of  Sept.  18,  1940,  upon 
the  enactment  of  Part  III  of  the  Interstate  Commerce  Act,  relating  to 
Water  Carriers.  Act  of  Sept.  18,  1940,  c.  722,  Title  I,  §14(a),  54 
Stat,  at  L.  919.  The  new  provisions  relating  to  regulation  of  coast- 
wise and  intovooastal  water  carriers  lie  beyond  the  scope  of  this  volnme. 


THE  PHIUPPINE  CARRIAGE  OF  GOODS  BY  SEA  ACT, 

NO.  65  OF  1936. 

The  National  Assemhly  of  the  PhiUppine  Islands. 
Bill  No.  1^330,  Approved  October  22,  1936. 

Sec.  1.  That  the  provisions  of  Public  Act  No.  521  of  the  74th 
Congress  of  the  United  States,  approved  on  April  16,  1936,  be  accepted, 
as  it  is  hereby  accepted  to  be  made  applicable  to  all  contracts  for  the 
carriage  of  goods  hy  sea  to  and  fr<«i  FhiUpinne  ports  in  foitt^ 

Provided,  That  nothing  in  this  Act  shall  be  construed  as  repealing 
any  existing  provisions  of  the  Code  of  Commerce  which  are  now  in 
force,  or  limiting  its  applications. 

Sbg.  2.  This  Act  shall  take  effect  upon  its  approvaL 
Approved,  October  22,  1936. 


See  Hotes  conceming  this  Act,  at  page  218,  supra. 


■I 


Hi 


Miic  No.  685— 74tli  €m$twm. 
[S.  3467] 

B«  if  mmei€i      the  Senate  and  House  of  Bepreseniatives  of 
Wmied  States  of  America  in  Congress  assembled, 

Bilcxiiiiliiatiify  Aete  Pniltitiiled;  PoialtiML 
16.  IMt  it  iiian  be  unlawful  for  my  ahippn,  ooaingiiiMr, 
eonsigiiee,  f  orwarier,  broker,  or  other  person,  or  any  officer,  agent,  or 
mployee  thereof,  knowingly  and  willfully,  directly  or  indirectly,  by 
means  of  false  billing,  false  dassiication,  false  weighing,  false  report 
of  weight,  or  by  any  other  nsjiut  or  unfair  device  or  means  to  obtain 
to  obtain  transportation  by  water  for  property  at  less  than 
«r  charges  which  would  otherwise  be  applicable. 
That  it  shall  be  unlawful  for  any  common  carrier  by  water,  or  otiier 
p««ou  subject  tothis  Act  either  alogg^r  in  conjunction  with  any 
other  person,  directly  or  mdirectly— 

lliiiliiiiillliiriiii  Prejiidico  to  Person,  Locally  or  Traffic. 
First.  To  make  or  give  any  nndne  i»  nnreasonable  preference  or 
advantage  to  any  particular  person,  locality,  or  description  of  traffic 
in  any  respect  whatsoever,  or  to  subject  any  particular  person,  locality, 
or  description  of  traffic  to  any  undue  or  unreasonable  prejudice  or 
in  any  respect  whatsoever. 
False  BiUing,  Etc.  to  OlytaM  Lower  Rate. 
Second.  To  allow  any  person  to  obtain  transportation  for  property 
at  less  than  the  regular  rates  or  charges  then  established  and  enforced 
on  the  line  of  such  carrier  by  means  of  false  billing,  false  classifica- 
Mom  ||b»  weighing,  false  report  of  |i|||pit»  or  by  any  other  unjust 
or  imtjto  device  or  means. 

Influencing  Insurance  Rates. 
Third.  To  induce,  persuade,  or  otherwise  influence  any  marine 
toe  company  or  underwriter,  or  agent  thereof,  not  to  give  a 
competing  carrier  by  water  as  favorable  a  rate  of  insurance  on  vessel 
or  cargo,  having  due  regard  to  the  class  of  vessel  or  cargo*  as  is 
granted  to  such  carrier  or  other  person  subject  to  iMs  Act 

Penalty. 

Whoever  violates  any  provision  of  this  section  shall  be  guilty  of  a 
leamir  pimishayfipa  ine  of  not  more  than  $5,000  for  each 
(As  amended  1^16, 1916,  c.  581, 4»  Stat  1618.) 


TABLE  OP  CASES. 


A.  M.  C— Jonerieam  Marithne  CiMes,  1923-1941. 
U.  S^-4XBitsd  States  Beporto  (Si^ranie  Oonrt)  1790-1941. 
Ifc  Ed.— Lawyers'  BdiUon,  opimoiiB  of  the  United  Stotea  Bapimmi  €mrt, 
1790-1941. 

S.C.R.— Supreme  Court  Reporter,  opiniona  of  tlie  United  Statea  Supreme 
Court,  1882-1941. 

Note: — ^The  words  "  certiorari  denied  "  indicate  that  a  petition  was  pre- 
sented to  the  U.  S.  Supreme  Court  to  hear  an  appeal,  and  that  the 
petition  was  dmiM, 

f  «d^Federal  Reporter,  United  States  Courts  of  ialflrior  Jorisdktion,  1880- 
1925.   Volumes  1  to  300. 

|>,(2d) — Federal  Reporter,  Second  Series,  United  States  Courts  of  inferior 
jurisdiction,  1925-1941.  Prior  to  1931,  this  series  included  opinions 
from  all  U.  S.  lower  courts.  Since  1932,  it  includes  only  opinions  of 
the  ten  CSrenit  Courts  of  Appeals. 

Ved.Sap.— 9'ederml  Reporter  Sq^Iemsmt.   United  Slates  IMatriet  Court 
opinioiui,  1982-1941. 
KoTR:~The  number  of  the  Circuit  Court  of  Appeal^  or  the  State  in  the 
District  Court  sits,  is  indicated  in  each  case. 

Dor — ^Revue  de  Droit  Maritime  Compare,  published  and  edited  by  Leopold 
Dor,  Paris.  Opinions  from  the  courts  of  all  maritime  nations,  many 
equipped  with  Notes  on  comparative  law.  1928-1940.  Two  tomes 
ammally. 

MoydsL.  R. — ^Lloyds  List  Law  Reports,  published  at  Lloyds,  London, 
weekly  during  the  terms  of  the  courts.  1922-1941.  Opinions  of  the 
courts  sitting  in  London. 

Aspinall  Mar.  Cas.— Aspinairs  Maritime  Cases,  London.    Selected  English 
leading  cases,  with  notes.  1875-1940. 
Nora:  Cross  citations  are  given  fai  an  cases  whore  opinions  are  reported 
in  more  than  one  Reporter.    Shepard's  Citations — The  subsequent 
history  of  eadi  case  can  be  obtained  by  the  following  method: 

(1)  7/  there  is  a  cross-citation  to  U.  S.,  Federal,  or  a  State  Reporter,  the 
case  can  be  run  down  in  the  appropriate  Shepard's  Citations  for  the 
court  in  question. 

(2)  If  there  is  no  oroas-citation,  the  case  will  be  mn  down  in  the  A. 
M.C.  section  of  Shepard's  Federal  Gitatimis,  edition  ef  1988,  and 
subsequent  editions. 
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Insufficient  Dunnage,  150. 
Insufficient  Packing,  7,  35,  53,  156. 
Insured  B/L,  133. 
Intercoastal  Trade,  12,  115,  116. 
International  Chamber  id  Ctmmmt, 

99,  105. 

International  Law  Association,  99, 

100,  104,  107. 
International  Sluppiqg  Coiitovnoes, 

105,  107. 
Interstate  Commerce  Act,  129. 
Interstate  Commerce  Act,  Sec.  25  — 

U.  S.  A.,  247. 
Invoice  Value,  207. 
In  What  Respect  is  the  Act  Binding 

on  Individuals?,  118. 
Iraq,  112. 
Ireland,  112. 

Issue  of  Order  Bills  in  Parts  for 
Insular  and  Foreign  Uses  Per- 
mitted, 15. 

Is  the  Convi^ion  Binding  on  Indi- 
viduals?, 116. 

Italy,  71,  226. 

Japan,  67,  73,  75. 

Jason  Clause,  86,  125,  126,  157,  232, 
233. 

Joint  Inspection,  4,  6,  83,  49. 
Juriedletional  Clausei,  41, 173. 

Kirlin,  J.  Parker,  103,  107. 

Latent  Defects,  7,  35,  53,  138. 

Leading  Marks,  3,  4,  32,  128,  136. 
Guaranteed  by  Shipper,  4,  33, 128. 

Leaks  at  Sea,  154. 

Legal  Process,  Seizure  Under,  166. 

Liability  Before  Loading,  After  Dis- 
charging, 10,  11,  37,  57,  79,  121. 

Liability  for  Unlawful  D^lveatyEx- 
ceptions,  17. 

Liability  of  Carrier  Issuing  Bill  for 
Goods  Not  Received,  Mia-deeeribed 
or  Received  Lator  Than  Date 
Stated,  21. 

Liability  of  Consignor  and  Consignee 
for  Freight,  88,  89. 

Liability  of  Indorser,  25. 

Liability  Pro  Rata,  99,  208. 

Liability  Under  "  Duplieates,"  19,  88. 

Liens,  88,  174. 


liois  for  F!rii|^t»  Ciiii^git'  Mid  Gen- 
lU,  108. 


litnilBtiiiii  of  LiaMHtj  illllllid^ 

lillllitioii  of  Liability  to  Value  of 

Tetael-— U.  8.  234. 
Iiiiiiiifttloii      liability  fcr  Von  of 

Tessel,— Canada,  241. 
Uiiltation  of  SMp-Owner's  Liability, 

10,  30,  37,  57,  90,  210,  234. 
limitation  of  Mmfmsrj  to  Aotml 

LoMi,  8,  '208. 
Live  Animals,  2,  31,  411,  85,  121,  17$. 
Liveriiool  Cotton  Agreements,  90. 
Jjoaiiiiig  Df  ynarterar  inaer  -B/l,  112. 
lioadlinea,  I4l« 
Lockouts,  163. 
Lmnes,  Russel  H.,  107. 
Loines,  Stephen,  103. 
iKWIy  Stolen,  or  Deatro{yed  Bill— -De- 

wnff  of  wMMis  pnaer  iniMr  of 


Malta. 

Manaranent  c»f  ¥enMIaton,  151. 
JuriunM  ijaw  AaafwfMMii  'Oi  u.  o., 
104. 

Maritime  Law  Otaimittea  (Britiali), 
106. 

MfiTki,  aee  Leading'  'IfyriM^ 
McKellar,  ScnatiHr,  186»  110. 
BCending,  88. 
Midimy  Island*  115. 
Mismanagemeiit  of  Ob^oi  wkA  ITalvea, 

152. 
Mforoeeo,  106* 

Moveniicnt  te  Uniformity,  Account  of, 
§8. 

Ifature  of  dvgo  Mis-stated,  203. 

K^lig«ice  Clauses 

Contractual  Q,  7,  35,  63»  180,  187. 
Statutory,  8,  34iil||ill|!'> 
Others  Probiliited,  6,  34,  61,  138 

MugligMit  Stowage,  154. 

irigoMaMlity  or  Order  BiUs-- In- 
sertion of  Name  of  Notify  Barty, 

811. 

Netherlands,  68,  70,  75. 
Mtwlonndland,  38,  75,  118,  120,  217. 
Adjnatment  to  tit  Wmrkm  Law, 
41,  130. 
New  Guinea,  112. 
Mew  Hebrides,  112. 
Mew  'Ifork  JProdnee  SidiniiiiL  108. 


New  Zealand,  103,  105,  112. 
Non-Binding  Statements  of  Value, 

;||||||fpty  and  Quality,  136. 
Nortll    Atlantic    Uniform    Bill  of 

Lading,  1937,  Text,  81, 
Norway,  68,  72,  75,  117. 
Notice  of  I1O88  or  Damage,  4,  6,  33, 

80,  203. 

Number  of  Packages,  2, 20, 2|,  32, 47* 
128,  135. 

Obligation  to  Issue  a  Bill  of  Ladings 

3,  33,  47,  130. 
Open  Port-Holes,  148. 
Order,  defined,  27. 

Order  and  Condition  of  Goods,  3,  32, 

61,  137.  See  B/L  a  Receipt. 

Otdier  Bill  Endorsed  in  Blank — ^Nego- 
tiation by  Delivery — Negotiation 
by  Endorsement,  23. 

Order  Bill  Negotiable  by  PosiCiStMr, 

Order''"  Bills,  Defined — NegptlaUlity, 
15. 

Of«rcarriage,  182.  ^ 
Oferkading^  148. 

Packings  of  Goods,  Insufficient,  156. 
Paramount  Clause,  see  Clause  Para- 
mount. 
Penalty,  130. 

Period  When  the  Ruka  Apflj,  %  81, 
45,  78,  122. 
••Tackle  to  Tackle,"  114,  121,  122. 
Person,  27. 

Pliilippine  Carriage  of  Goods  bf  Bm 

Act,  1936,  247. 
Philippine  Islands 

right  reserved,  12. 

action,  218, 84f  • 
Pilferage,  166. 
Pilotage,  145. 
Pilot  Boats,  153. 
Pledgee^B  Warranty,  26. 
Pomerene  Act,  14,  116. 

adaptation,  126,  128. 

bulk  cargoes,  136. 

not  fftnHyBd,ed,,  Sb. 
text,  14. 
Port  Clauses,  84. 

Power  to  Suspend  the  Operation  of 

the  Act,  13,  211. 
Precious  Merchandise,  160. 
Pre-Dated  Bill  of  Lading,  21,  127. 
Previous  Agreements  Superseded,  80, 

128. 

Pftvnte  Cttrriaon.  131. 
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Pkx>Uan8  Suggested  by  New  Laws, 

Proceeding  to  Sea  in  Vaee  of  Storm, 
155. 

Protocol  of  Bill  of  Lading  Conyen- 
tion,  115. 
test,  65. 

Public  Enendam  8,  84,  53,  83,  84,  164, 
165. 

Puerto  Rico,  115. 
Pumping  Bilges,  152. 
Porcnase,  diyflniiMf,  28. 

"Q"  Exception— Catch-all,  7,  35,  63, 

166,  167. 
Quantity,  3,  32,  128,  135,  136. 
Quarantine,  6,  34,  63. 
Queensland,  75. 

Badio-bearing  Error,  153. 
Ratifications,  Table  of,  69. 
Receipt,  B/L  as,  81. 
Received  for  Shipment  Bill  of  Lading, 

3,  33,  130. 
Clause,  94. 
Reciprocity  Clauses,  117. 
Reconditioning,  88. 
Kefrigerated  Cargo,  3,  34,  47,  151. 
Repairs,  Inadequate,  154. 
Responsibilities  and  LiabiUties,  2,  32, 

47. 

Restraint  of  Princes,  6,  34,  53,  84, 
166.  See  Compliance  with  Gov- 
ernment Orders. 

Rights  and  Immunities,  6,  34,  61. 

Rights  of  Lien  Holder,  26. 

Riots,  7,  35,  63. 

Bisk  of  Cai^teM^  DMnage,  Dday,  Bte., 

80. 
ItiBt,  188. 

Salvages,  86. 

Samoa  (American),  116. 

Samoa,  112. 

Saving  Life  of  Property  at  Sea,  7,  Sr 
53. 

Soope  of  Contract  Agreement,  81. 
Sea  Pteril,  6,  34,  51,  138. 
Seaworthiness,  6,  34,  51,  138. 

implied  warranty,  143. 
Seizures  under  Legal  Process,  88,  166. 
Seller's  Lien — Stoppage  in  Transit, 
26. 

Shanghai,  112. 

Ship,  Defined,  2,  31,  45,  82,  114. 

"  Shipped  "  Bill  of  Lading,  6,  33,  130. 

Shipper,  Defined,  82, 114. 


tapper's  Exemption — Section  4  (3), 

6,  7,  34,  35,  53,  175. 
Shipper's  Weight,  Load  and  Count, 

20. 

Sounding  Bilges,  152. 
South- West  Africa,  112. 
Spain,  69,  73. 

Special  Cargoes,  8,  38,  67,  209. 
Special  Heating  or  Gooliqg,  85,  161. 

State,  28. 

State  Bill  of  Lading  Acts,  126. 

Statutory  Bzceptions,  147. 

Statutory  Limitation  of  Liability,  see 
Limitation  of  Shipowners'  lia- 
bility. 

Storm  Warning,  155. 

Stowage,  Duty  as  to,  164. 

Straight  Bills,  Defined,  14. 

Straight  Bills  Not  Nc^fotiaUe— Memo- 
randa, 16. 

Stranding,  153. 

Strikes  and  Lockouts,  7,  36,  53,  183. 
Subrogation,  212. 
Suit  by  Representative,  212. 
Surrender  of   B/L  on  Delivery  of 

Goods,  80. 
Surrender  of  Ri|^t8  Aiithnriiid,  8,  36, 

57,  209. 
Sweat,  166. 

Sweden,  68,  72,  75,  117,  120,  121. 
Sweepings,  Etc.,  88. 

Tables  of  Legislation,  75,  80. 
Table  of  Ratifications,  69. 
Tkdde  to  Tku^e,  114,  121. 
Terms  Defined,  82, 114. 
Terms  of  Carriage  on  Deck,  81. 
Texts  and  Translations,  111,  215. 
Through  Export  Bill  of  Lading,  11, 
128. 

Time  for  Suit,  5,  33,  49,  90,  205. 

Tipping  Vessel  by  Head,  154. 

Title  Acquired  by  Transferee  of  Order 

Bill,  23. 
Togoland,  112. 

Tow,  Hiring  a  Tug  as  Deviation,  199. 
To  What  Bills  of  Lading  Do  the  Acts 

Apply?,  2,  12,  14,  29,  115. 
To  Whom    Carrier   Shall  Deliver 

Goods,  17. 
Transferee's    Title  —  Notification  to 

Carrier — ^La^vful  Notification,  24. 
Trans-shipment    and  Forwarding 

Clauses,  86,  167,  168,  201. 

Underdeck  Spaces,  84. 
Uniform  Bill  of  Lading,  81. 
Uniform  State  B/L  Acts,  126. 
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V^^l^mmt  Alfi«%  118. 
United  States,  1,  14. 

term  defined,  18t.,;ll§* 

iindcretandingii  i%  m 
U.  S.  Amendments,  4,  S,  1, 8,  IIS,  tit. 


U.  a  eiiiiil»«  «f  C«»nin«rot^  106, 108, 
109. 

U.  S.  Chamber  of  Commwrce  B/L  CSwi- 

teence,  105,  lOS,  124. 
U.  S.  State  ijggiiiiilp 

tit,  VMIk 


lltfUT^in^'Sooi^Faitli  WttEnt 
notice,  of  Fraud,  imiltt. 
¥aliialile  Cargo,  liO. 
¥^iiatlon  Clause,  f ,  8,  202. 
Mginm  17,500  franet,  m 
Britisli  Empire  £100, 70. 
dUMiis  $500.,  35. 
Ommn^on  £100,  'St,  it. 
Denmark  900  kr.  poli,  72. 
Finland,  18,000  mik.  gold,  12. 
France  8^  franca,  71,  184. 
Germany  1,250  marks,  72. 
Italy  2,500  lire,  71. 
Ketkerlands  (no  provisiomy,  70. 


Newfoundland  $500.,  42. 

Norway  1800  kroner,  72. 

Sweden  1,800  kroner,  72. 

U.  S.  A.,  $500.,  7. 
Valves  MiMMMiedi  111*' 
Ventilation,  151. 
Vice,  Inherent,  of  Cargo,  158. 
Virgin  Islands  (of  the  U.  a).  Hi. 
Vi^n  Islands  (Britiah),  Hi. 
Voyag»^  82,  175. 
Vofnge  hgr  Stutes,  103. 

Wake  Island,  115. 
War,  8,  34,  51,  164. 
War  Clause,  83,  84,  164. 
Wastage  of  Cargo,  7,  36,  38,  53. 
Weight,  3,  30,  32,  128,  136,  138* 
W«Wl»l-wei,  112. 
Wheeler,  Everett  P.,  100,  104. 
When  Qoods  are  Loaded  1^  a  Carrier, 
20. 

When  Goods  m  Loaded     «  Shipper, 

20,  163. 
White  Bill,  108,  109. 
Who  May  sue,  212. 
World  Shipping  Conference,  1920, 106. 

Yufk-Antwp  Kulw,  tit,  t$«. 
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